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PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 447-4443. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


COURT DECISIONS 


JOE PHILLIPS and ASSOCIATES, INC., Petitioner v. DEPARTMENT OF 
AGRICULTURE, Respondent. 

No. 89-70354. PACA Docket No. D-88-545. 

Filed January 25, 1991. 


Failure to make full prompt payment - Standard of review - Evidence - Due Process - Default 
decisions - Employment bar. 


Agency decisions will be upheld unless those decisions are found to be arbitrary, capricious, or 
an abuse of discretion. The court affirmed the Secretary’s finding that petitioner violated the 
PACA by failing to pay fully and promptly for shipments. In issuing a default decision, the ALJ 
did not exceed his authority in considering evidence outside the pleadings as administrative 
hearings are not subject to the same strict rules of evidence and procedure required by federal 
courts. The ALJ did not violate due process in denying a hearing because no genuine issue of 
material fact existed. The only effect of the ALJ’s decision was a publication of the findings. 
The question of whether petitioner should be barred from working in the industry was not at 
issue in the proceeding. The court suggests that when the Secretary decides this issue, he should 
consider petitioner’s unusual efforts and integrity. 


Before: Sneed, Schroeder, and Canby, Circuit Judges. 


UNITED STATES COURT OF APPEALS 
FOR THE NINTH COURT 


ON PETITION FOR REVIEW OF AN ORDER 
OF THE DEPARTMENT OF AGRICULTURE 


MEMORANDUM” 


Joe Phillips & Associates, Inc. (JPA), a produce firm, challenges a 
Department of Agriculture finding that the firm violated the Perishable 
Agricultural Commodities Act (PACA) by failing to pay fully and promptly for 
a number of shipments. We affirm the Department’s decision. 


“This disposition is not appropriate for publication and may not be cited to or by the courts 
of this circuit except as provided by 9th Cir. R. 36-3. 
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I. 
FACTS & PROCEEDINGS BELOW 


Joe Phillips is a 72-year-old man who has been in the produce business all 
his life.’ In 1982, Phillips opened a produce business with Sam Mathis. 
Phillips provided capital and the name for the business, JPA; he also served 
as president; Mathis ran the business day to day. In 1987, Phillips learned 
that the business was in financial trouble. He closed the office within 48 
hours and used the remaining capital in the corporation to pay each creditor 
30% of the money due. Phillips also negotiated a settlement with the firm’s 
creditors in which he personally paid an additional 30% of the money due 
over the next seven months.? This amounted to more than $100,000 of his 
own funds. All but one creditor accepted the money as payment in full. The 
creditor who objected, Agri-Empire, has been paid. 

In 1988, the Department of Agriculture brought an administrative 
complaint against JPA for failure to make full and prompt payment to certain 
produce sellers. Phillips, as president of JPA, responded with two informal 
letters explaining the settlements he had made, asking for time to file a formal 
answer, and noting that he had been in contact with the Department 
throughout the settlement process. Phillips then hired an attorney for JPA 
who formally answered the complaint by 1) denying that there were any 
payments outstanding, 2) denying any willful, flagrant, or repeated violations, 
and 3) claiming lack of knowledge as to whether the transactions took place 
in interstate commerce. The Department filed a motion for decision on the 
pleading, charging that JPA had admitted all of the material facts in the 
Phillips letters. JPA objected that the letters, as well as JPA invoices 
submitted by the Department, were not properly before the Administrative 
Law Judge on a motion on the pleadings. JPA asked for a hearing. The ALJ 
denied the request for a hearing and found that JPA had committed willful, 
flagrant, and repeated violations of PACA. The Secretary affirmed. JPA 
appeals charging that agency regulations and due process required that the 
ALJ grant a hearing before reaching a decision in this case and that the ALJ 


"He owns a produce firm separate from the one at issue here 


*JPA owed money to more than twenty creditors for approximately seventy transactions. 
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should not have considered evidence outside the pleadings in making his 
ruling. 
II. 
JURISDICTION AND STANDARDS OF REVIEW 


This court has jurisdiction over final orders of the Secretary of Agriculture 
under 28 U.S.C. §§ 2342, 2347 (1988). We will uphold agency decisions unless 
we find them to be arbitrary, capricious, or an abuse of discretion. 5 U.S.C. 


§ 706(2)(A) (1988). We will uphold an agency’s fact findings if we find that 
they are supported by substantial evidence. FTC v. Indiana Fed’n of Dentists, 


476 U.S. 447, 454 (1986). Although this standard is deferential to the agency, 
we must review the record as a whole, weighing evidence that supports, as 
well as detracts from, the agency’s determination. Burkhart v. Bowen, 856 F.2d 
1335, 1338 (9th Cir. 1988). Findings of law are subject to de novo review with 
deference to an agency’s reasonable construction of statutes. Mester Mfg. Co. 
v. INS, 879 F.2d 561, 565 (9th Cir. 1989). 


Hil. 
DISCUSSION 


Congress enacted PACA in 1930 to protect farmers in the produce 
industry which was thought to be unusually prone to fraud and unfair 
practices. See Tri-County Wholesale Produce Co. v. United States Dep’t of 
Agric., 822 F.2d 162, 163 (D.C. Cir. 1987). It is a violation under the act for 
a merchant to fail to "make full payment promptly" in any transaction. 7 
US.C. § 499b(4) (1988). According to Department regulations, "full payment 
promptly" means full payment within ten days after the produce is accepted. 
7 C.F.R. § 46.2(aa)(5) (1990). If the parties choose to use a different payment 
period, they must put the agreement in writing before entering into the 
transaction. Id. at § 46.2(aa)(11) (1990). The requirements of the Act have 
been strictly interpreted, and mitigating factors are routinely rejected. See 
Finer Foods Sales Co. v. Block, 708 F.2d 774, 781 (D.C. Cir. 1983). 

If a party violates the Act, the Secretary may suspend its license. If the 
violations are "flagrant or repeated," the Secretary may revoke the license and 
publish the findings. Courts have interpreted the word "repeated" strictly. So 
interpreted it simply means more than once. Nor does it matter that the 
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purchases may be part of a related group of transactions. See Reese Sales Co. 
v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); see also American Fruit Purveyors, 
Inc. v. United States, 630 F.2d 370, 373 (Sth Cir. 1980) (ALJ correct in finding 
twenty separate violations despite claim of two continuous transactions), cert. 
denied, 450 U.S. 997 (1981); Main Potato Growers, Inc. v. Butz, 540 F.2d 518, 
524 (1st Cir. 1976) (fourteen violations during same bad crop season still 
count as repeated violations). 

A finding of flagrant or repeated violations may have serious consequences 
for the parties involved therein. Under the Act, "[e]xcept with the approval 
of the Secretary, no licensee shall employ any person, or any person who is 
or has been responsibly connected with any person . . . who has been found 
. .. to have committed any flagrant or repeated violation." 7 U.S.C. § 499h(b) 
(1988). The Secretary may approve such employment after one year, although 
he may require the party to post a bond. Id. 


A. Did the ALJ Err in Considering Evidenc side the Pleadings? 

In making his determination, the ALJ relied on letters from Phillips to the 
Department in response to the Department’s complaint and invoices obtained 
from JPA files by a Department investigator. The Department had submitted 
these pieces of evidence as part of its motion to rule on the pleadings. The 
letters admitted the essential issues; the invoices showed that purchases took 


place in interstate commerce. 

Petitioner objects that the ALJ should not have considered such evidence 
on a motion to dismiss on the pleadings. He argues that the ALJ should only 
make factual findings or consider evidence outside the pleadings on a 
summary judgment motion. 

Administrative hearings, however, are not subject to the same strict rules 
of evidence and procedure as the federal courts. L. Modjeska, Administrative 
Law: Practice and Procedure, § 4.17, at 142 (1982). For example, the agency 
may rely on hearsay that would be inadmissible in federal court and has wide 
latitude in taking judicial notice of facts not in evidence. Id. at 142-43; See 
also NLRB v. Harrah’s Club, 403 F.2d 865, 872-73 (9th Cir. 1968).? Given the 
more informal nature of agency proceedings and the fact that petitioner had 


*Petitioner cites several cases applying the Federal Rules of Civil Procedure. These rules do 
not apply to an agency case. Agency cases are governed by the Administrative Procedure Act 
and internal agency regulations. 5 U.S.C. §§ 551, 552, 556 (1988). 
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ample notice of the evidence presented, the ALJ did not exceed his authority 
in considering the evidence.‘ 


B. Did the ALJ Violate Department Rules or Due Process in Denying a 


Hearing If There Were No Material Facts in Dispute? 
Department regulations provide that the ALJ may dispense with a hearing 


if a party fails to file an answer or admits all material facts in the answer. 7 
C.F.R. § 1.139 (1990). Petitioner argues that these are the only circumstances 
under which an ALJ may deny a hearing. Because its formal answer did not 
admit all of the facts, JPA argues, it should have been granted a hearing. 

JPA is wrong. This circuit has held that even when a statute generally 
prescribes a hearing, no hearing is required where no genuine issue of 
material fact exists. United States v. Consolidated Mines & Smelting Co., 455 
F.2d 432, 453 (9th Cir. 1971) (concerning the Department of the Interior). "In 
such situations, the rationale is that Congress does not intend administrative 
agencies to perform meaningless tasks." Jd. In addition, Department judicial 
officers previously have dispensed with a PACA hearing when no genuine 
issue of material fact existed. See In re Fava & Co., 44 Agric. Dec. 870 (1985) 
(judgment based on answer and bankruptcy pleadings). The D.C. Circuit 
agrees. Veg-Mix, Inc. v. United States Dep’t of Agric., 832 F.2d 601, 607 (D.C. 
Cir. 1987) ("Common sense suggests the futility of hearings where there is no 
factual dispute of substance."). In short, agency procedure does not require 
a hearing. 

Petitioner contends that even if agency regulations and procedures do not 
require a hearing, petitioner should still be entitled to one under Fifth and 
Fourteenth Amendment guarantees of due process. These amendments 
guarantee procedural due process when property interests are implicated, and 
the Supreme Court has held that property interests are implicated in 
government licenses. See Bell v. Burson, 402 U.S. 535, 539 (1971). 

Nonetheless, common sense suggests that the Constitution does not require 
a hearing when all material issues are resolved on the face of the relevant 
documents. To argue that the Constitution requires the performance of 


“Petitioner has yet to suggest any relevant evidence that it would have presented if given the 
chance. 


‘To determine the process required, a court must balance 1) the private interest involved; 
2) the risk of erroneous deprivation; and 3) the government's interests, including administrative 
burdens. Matthews v. Eldridge, 424 U.S. 319, 335 (1976). 
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meaningless tasks trivializes our great charter and erodes it power to 
command obedience and respect. 


JPA, however, argues that all the material facts were not resolved in the 
Department’s favor. At issue is whether the creditors received "full payment 
promptly." The act requires that the merchant pay both fully and promptly. 
See 7 U.S.C. § 499b(4) (requiring “full payment promptly"). Mr. Phillips 
admitted that JPA did not complete the partial payments until more than six 
months after the business closed. See Petitioner’s Opening Brief, Exhibit A 
at 2. These payments cannot possibly satisfy the regulations requiring 
payment within ten days unless the parties agree otherwise before the 
transaction. See 7 C.F.R. § 46.2(aa)(5), (11) (1990).° Thus, JPA failed to pay 
"promptly." Whether JPA paid “fully” is another question which we need not 
answer in view of its failure to pay "promptly.". However, we note that two 
circuits have held that even if creditors agree to accept partial payment at a 
settlement, the merchant still has not "paid fully" under the Act. Finer Foods 
Sales Co. v. Block, 708 F.2d 774, 782 (D.C. Cir. 1983) (seven percent 
payment); Marvin Tragash Co. v. United States Dept. of Agric., 524 F.2d 1255, 
1258 (5th Cir. 1975) (fifteen percent payment).’ This circuit has not 
considered the issue, and as noted we need not decide it in this case. 

The Phillips letters also admit that JPA failed to pay in dozens of 
transactions. Although JPA disputes the exact number, there is clearly enough 
evidence to meet this circuit’s interpretation of the word "repeated." Finally, 
the invoices show that at least some transactions took place in interstate 


*We note that petitioner does not contend that the Department’s regulations are arbitrary 
or capricious. 


"Petitioner reads these cases to suggest that some level of partial payment would suffice—just 
not a payment as low as seven or fifteen percent. Petitioner is wrong. The cases explicitly say 
that partial payment is not enough. 


*We need not reach the issue of whether the ALJ properly found that the violations were 
"flagrant." The Act prescribes consequences for violations that are flagrant or repeated. See 7 
U.S.C. § 499h(b)(2) (1988). Thus, our affirmation of the ALJ’s finding that the violations were 
repeated is sufficient. 
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commerce. Thus, no material issues of fact remain, and the ALJ decided 
properly? 


E. Effect of the ALJ’s Findings 

The Department points out that because the JPA license has expired, the 
only direct effect of affirming the ALJ will be to cause publication of the 
findings. The question of whether Phillips will be barred from the produce 
industry for some period of time is not at issue in this proceeding. 

The Department is correct. The issue of sanctions against Phillips would 
be raised in a later proceeding. At that time, we suggest that the Secretary 
consider Mr. Phillips’ unusual efforts and integrity in deciding whether to 
allow him to continue working in the produce industry without interruption.”° 

The decision of the Department is correct. 

AFFIRMED. 


*The ALJ found that JPA’s violations were willful. This finding relates to the requirement 
in the Administrative Procedure Act that unless a violation is willful, an agency may not revoke 
someone’s license unless that person has been given the opportunity to demonstrate compliance 
or cure the violation. 5 U.S.C. § 558 (1988). JPA’s license has expired, however, and the issue 
is moot. 


"The statute say in effect that a party found to have been “responsibly related" to an 
organization found to have committed flagrant or repeated violations may not work in the 
industry for one year "[e]xcept with the approval of the secretary” and may be required to post 
a bond thereafter. 7 U.S.C. § 499h(b) (1988). 
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MAGNOLIA FRUIT & PRODUCE CO., INC., Petitioner v. UNITED 
STATES DEPARTMENT OF AGRICULTURE. 

No. 90-4643. PACA Docket No. D-89-509. 

April 3, 1991. 


Failure to make full prompt payment - Failure to deny material allegations - Standard of review 
- Purpose of the PACA - Notice of bankruptcy petitions. 


Agency decisions will be upheld unless those decisions are found to be arbitrary, capricious, or 
an abuse of discretion. The court affirmed the Secretary’s finding that petitioner violated the 
PACA by failing to pay fully and promptly for shipments. The purpose of the PACA is to 
ensure fair dealing within the industry. As a result, the requirements of the PACA are 
interpreted narrowly and mitigating factors are routinely rejected. Partial payment does not 
equal full payment within the meaning of the Act. Unless a regulated party can show that the 
amounts involved in its failures to pay are de minimis, its denial of a failure to pay a specific 
amount is insignificant. The ALJ’s decision not to hold a hearing because there were no 
material facts at issue was proper. Courts may take judicial notice of official court records, thus 
it was proper for the ALJ to consider the bankruptcy schedule of Petitioner. The Secretary has 
previously indicated that it will take official notice of bankruptcy petitions. 


Before King, Garwood, and Duhé Circuit Judges.' 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


ON PETITION FOR REVIEW OF AN ORDER 
OF THE SECRETARY OF AGRICULTURE 


Garwood, Circuit Judge: 


Petitioner Magnolia Fruit & Produce Co., Inc. (Magnolia) seeks review, 
pursuant to 28 U.S.C. § 2344, of a disciplinary proceeding initiated under the 
Perishable Agricultural Commodities Act (PACA), 7 U.S.C. § 499a et seq., in 
which Magnolia was found by the Secretary of Agriculture to have committed 
willful, repeated, and flagrant violations of the PACA. Magnolia challenges 
the lack of a hearing in connection with this proceeding, as well as the 


‘Local Rule 47.5 provides: "The publication of opinions that have no precedential value and 
merely decide particular cases on the basis of well-settled principles of law imposes needless 
expense on the public and burdens on the legal profession." Pursuant to that Rule, the court 
has determined that this opinion should not be published. 
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sanction of publication of the Secretary’s findings. We deny the petition for 
review and affirm the Secretary’s decision. 


Facts and Proceedings Below 


Under the PACA, every commission merchant, dealer or broker as defined 
in the statute,? must be licensed by the Secretary of Agriculture ("the 
Secretary"). Magnolia became a licensed produce dealer under the PACA on 
November 17, 1969. This license was renewed annually until November 17, 
1988, when the license terminated due to Magnolia’s deteriorating financial 
condition and inability to pay the required annual fee. See 7 U.S.C. § 499d(a) 
(providing that license terminates automatically upon failure of license to pay 
annual renewal fee). 

Prior to termination of the license, Magnolia recognized its financial 
problems and sought reorganization, pursuant to Chapter 11 of the 
Bankruptcy Code, on February 8, 1988. Schedule A-3 attached to the petition 
in bankruptcy estimated the amounts that Magnolia owed its creditors. On 
May 5, 1988, the United States Bankruptcy Court for the Southern District of 
Texas authorized Magnolia to pay $604,461.13 (out of claimed amounts 
totaling $688,932.51) to thirty-six suppliers of produce, who were claimants 
under the PACA Trust Fund.’ Non-trust claimants received no distribution 
at that time. 

Magnolia’s inability to pay immediately all of its creditors led to the 
initiation of the disciplinary proceedings below. Section 2(4) of the PACA 
makes it unlawful for any commission merchant, dealer or broker to fail to 
make full payment promptly for any perishable agricultural commodity that 
is purchased, received, sold or consigned in interstate or foreign commerce. 
7 US.C. § 499b(4). Under the regulations accompanying the PACA, the 
Secretary has defined "full payment promptly" as payment within ten days after 
acceptance of regulated produce, unless a specific written agreement to the 
contrary is executed at the time of the sale. 7 C.F.R. § 46.2(aa). Pursuant to 
the PACA and the accompanying regulations, the director of the Fruit and 


See 7 U.S.C. §§ 499a(5)-(7). 


*Under the PACA, all produce received by a licensee, all inventories of food or other 
products derived from produce, as well as any receivables or proceeds from the sale of produce, 
must be held in trust for the benefit of unpaid sellers until they have received full payment. 7 
U.S.C. § 499e(c)(2). 
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Vegetable Division, Agricultural Marketing Service, of the United States 
Department of Agriculture ("the Department") filed a complaint against 
Magnolia on February 7, 1989. Paragraph 7 of the complaint alleged that 
from August through December of 1987, Magnolia purchased and accepted 
in interstate and foreign commerce 54 lots of produce from 19 sellers, and 
failed to make full payment promptly of the agreed purchase prices for this 
produce, in the total amount of $213,666.07. 

Magnolia answered the complaint on February 27, 1989, and admitted "that 
it [had] failed to make full and prompt payment to all sellers of perishable 
agricultural commodities during the period from August through December 
of 1987." However, Magnolia categorically denied that it owed the amounts 
set forth in the complaint, and asserted that it had paid a portion of the claims 
of the trust fund claimant’s. No specific details were offered. 

On May 12, 1989, the Department filed a motion for a decision against 
Magnolia, based on Magnolia’s admission that it had failed to make full and 
prompt payment as required by the PACA. Magnolia opposed this motion 
and requested a hearing. The Administrative Law Judge (ALJ) asked the 
Department to file a reply. The Department filed its reply on July 10, 1989, 
and attached to the reply a copy of Magnolia’s bankruptcy schedule A-3, 
requesting that the schedule be "officially noticed" as proof that many produce 
suppliers remained unpaid. 

The ALJ filed an initial decision and order on July 18, 1989, finding that 
Magnolia committed willful, repeated and flagrant violations of the PACA. 
No hearing was held, on the ground that Magnolia had failed to state any 
meritorious objections to the allegations in the Department’s complaint. 
Magnolia appealed to the Judicial Officer (JO), who adopted the ALJ’s 
findings and issued a final decision and order on July 6, 1990.’ This petition 
for review followed. 

Magnolia raises two issues in this appeal. First, Magnolia challenges the 
ALJ’s decision to refuse to hold a hearing based on Magnolia’s admissions in 
its original answer. Magnolia claims that it did not admit all material facts in 
its answer, and thus the Secretary’s regulations required the ALJ to grant a 
hearing before reaching a decision in this case. Second, Magnolia asserts that 
the Department presented insufficient evidence to support a finding of willful, 


“The Secretary has delegated to the JO the authority to issue final decisions and orders in 
most agency adjudicatory proceedings, including the one at issue in this case. See 7 C.F.R. § 
2.35. 
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repeated or flagrant violations of the PACA. In that regard, Magnolia 
complains that the ALJ erred by officially noticing bankruptcy schedule A-3, 
which was allegedly submitted in violation of the Secretary’s Rules of Practice. 


Discussion 
I. Jurisdiction and Standards of Review 


This Court has jurisdiction over final orders of the Secretary under 28 
U.S.C. §§ 2342, 2347. We will uphold agency decisions unless we find them 
to be arbitrary, capricious, or an abuse of discretion. 5 U.S.C. § 706(2)(A). 
Further, we will uphold an agency’s fact findings if we find that they are 
supported by substantial evidence. See F.T.C. v. Indiana Federation of 
Dentists, 106 S.Ct. 2009, 2015 (1986). Findings of law are subject to de novo 
review with deference to an agency’s reasonable construction of statutes. See 
United States v. Clark, 102 S.Ct. 805, 811 (1982). 


II. Background 


Congress enacted the PACA in 1930 to protect farmers in the produce 
industry, who were thought to be unusually "vulnerable to the sharp practices 
of financially irresponsible and unscrupulous brokers in perishable 
commodities." Chidsey v. Guerin, 443 F.2d 584, 587 (6th Cir. 1971); see also 
Tri-County Wholesale Produce Co. v. United States Dept. of Agriculture, 822 
F.2d 162, 163 (D.C. Cir. 1987). Given the impetus behind the PACA, 
Congress has acknowledged that it is “admittedly and intentionally” a tough 
law. S. Rep. No. 2507, 84th cong., 2d Sess. 3, reprinted in 1956 U.S. Code 
Cong. & Admin. News, 3699, 3701. No fraud or unfair dealing is necessary 
to commit a violation; a merchant violates the PACA simply by failing to 
"Make full payment promptly’ in an interstate transaction for any perishable 
agricultural commodity. 7 U.S.C. § 499b(4). The Secretary's regulations 
define this requirement as full payment within ten days after the produce is 
accepted, unless a different agreement is recorded in writing. 7 C.F.R. § 
46.2(aa)(5), (11). Because the purpose of the PACA is to protect the industry 
from financially unstable dealers, whatever the cause, the requirements of the 
PACA have been strictly interpreted, and mitigating factors are routinely 
rejected. See Finer Foods Sales Co. v. Block, 708 F..2d 774, 781 (D.C. Cir. 
1983). 
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Failure to satisfy the prompt payment rules gives rise to civil liabilities in 
favor of the injured seller. 7 U.S.C. § 499e(a). Further, in cases of “flagrant 
or repeated" violations, the Secretary may revoke the seller’s agricultural 
license and publish the findings. 7 U.S.C. § 499h(a). Consistent with the 
protectionist policy behind the PACA, courts have interpreted the word 
"repeated" strictly. So interpreted it requires little, if anything, beyond "more 
than once," regardless of whether the purchases are part of a related group of 
transactions. See American Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 
373 (Sth Cir. 1980) (approving ALJ’s finding of twenty separate violations 
despite claim of two continuous transactions), cert. denied, 101 S.Ct. 1701 
(1981). 

Suspension or revocation of a license is not an issue in this case because 
Magnolia’s license was terminated before institution of the disciplinary 
proceedings below. However, a finding of flagrant or repeated violations may 
still have serious consequences for Magnolia’s principals. Under the PACA, 
"{e]xcept with the approval of the Secretary, no licensee shall employ any 
person who is or has been responsibly connected with any person . . . who has 
been found . . . to have committed any flagrant or repeated violation .. . ." 
7 US.C. § 499h(b).° The Secretary may approve such employment after one 
year, although the party may be required to post a bond. 


Ill. Denial of a Hearing 


Magnolia’s first contention is that it was wrongfully denied a hearing in 
connection with the disciplinary proceedings below. Magnolia cites the 
Administrative Procedures Act (APA), which is implemented by the 
Secretary's Rules of Practice and which includes the right to a hearing. 5 
US.C. § 554. However, the Secretary’s regulations also provide that the ALJ 
may dispense with a hearing if a party fails to file an answer or admits all 
material facts in the answer. 7 C.F.R. § 1.139. In addition, judicial officers 
previously have dispensed with a PACA hearing when no genuine issue of 
material fact existed. See In re Fava & Co., 44 Agric. Dec. 870 (1985) 
(ordering judgment based on answer and bankruptcy pleadings). Moreover, 
common sense suggests the futility of a hearing where there is no factual 


‘Under the PACA, "responsibly connected" means affiliated or connected with a commission 
merchant, dealer or broker as a partner in a partnership, or as an officer, director or shareholder 
with more than 10% of the stock of a corporation. 7 U.S.C. § 499a(9). 





MAGNOLIA FRUIT & PRODUCE CO., INC. v. USDA 859 
50 Agric. Dec. 854 


dispute of substance. Veg-Mix, Inc. v. United States Dept. of Agriculture, 832 
F.2d 601, 607 (D.C. Cir. 1987). In short, agency procedure does not require 
a hearing in all circumstances. 

Magnolia argues that it did not admit a// material facts in its formal 
answer. At issue, however, is not whether all the facts stated in the 
Department’s complaint were correct, but whether sufficient of the facts so 
stated were correct so as to demonstrate that Magnolia repeatedly failed to 
pay its creditors both fully and promptly. See 7 U.S.C. § 499b(4). Magnolia 
admitted in its original answer "that it [had] failed to make full and prompt 
payment to all sellers of perishable agricultural commodities during the period 
from August through December of 1987." Magnolia then sought to defend its 
situation by asserting that it had made partial payments to several PACA 
claimants approximately six months after the business closed. Despite 
Magnolia’s efforts at discharging its debts, these payments cannot possibly 
satisfy the regulations, which require payment within ten days unless the 
parties agree otherwise before the transaction. 7 C.F.R. § 46.2(aa)(5). No 
such agreement is claimed to exist in this case. Thus, Magnolia failed to pay 
"promptly." Even if Magnolia is successful in satisfying all outstanding debts 
in the near future, as it hopes to be, sanctions would still be justified based on 
Magnolia’s failure to make the payments within the statutory period. As for 
full payment, we note that this Circuit has previously held that partial payment 
is not full payment, even if the creditors agree to accept the partial payment 
as a settlement. Marvin Tragash Co. v. United States Dept. of Agriculture, 524 
F.2d 1255, 1258 (Sth Cir. 1975) (fifteen percent payment). 

Although Magnolia disputes the exact amounts still outstanding, the fact 
remains that Magnolia failed to make all payments promptly. It is not 
necessary for the Department to show that the undisputed facts prove all the 
allegations in the complaint. In re Veg-Mix, Inc., 44 Agric. Dec. 1583, 1590 
(1985), aff'd 832 F.2d 601 (D.C. Cir. 1987). Rather, the law is clear that 
unless a regulated party can show that the amounts involved in its failures to 
pay are de minimis, its denial of a failure to pay a specific amount is 
insignificant. See In re Carpenito Bros., Inc., a/t/a 5 C’s Fruit & Produce, 46 
Agric. Dec. 486, 503 (1987), aff'd 851 F.2d 1500 (D.C. Cir. 1988) (Table). 
Magnolia has never alleged that the amounts involved in its failures to pay are 
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de minimis; therefore, its denial of a failure to pay the exact amounts alleged 
in the complaint, without more, is immaterial.® 

In summary, the pleadings in this case unequivocally establish that there 
is no genuine issue of material fact as to Magnolia’s liability under the PACA. 
Accordingly, the ALJ properly refused to grant a hearing. Further, we 
conclude that the Secretary’s findings are supported by substantial evidence. 


IV. Justification of Sanctions 
A. Official Notice of Bankruptcy Schedule A-3 


Magnolia next argues, irrespective of the hearing issue, that there was 
insufficient evidence upon which to base a finding of willful, repeated and 
flagrant violations of the PACA.’ Specifically, Magnolia contends that the 
ALJ erred by taking official notice of the bankruptcy schedule A-3 submitted 
by the Department. 

As for the substance of the bankruptcy schedule, we note that courts may 
take judicial notice of official court records, including bankruptcy pleadings. 
See, e.g. Freshman v. Atkins, 46 S.Ct. 41, 42 (1925). The law appears to be 
settled that a court may take judicial notice of other cases including the same 
subject matter or questions of a related nature. See Veg-Mix, 832 F.2d at 607 
(and cases cited therein). Moreover, the Secretary has previously indicated 


‘Magnolia argues that its failure to allege that it had paid all but de minimis amounts 
constitutes a mere "technical" pleading error. This argument is without merit because 
Magnolia’s admitted facts show the amounts outstanding at the time the Department filed its 
complaint to be more than de minimis. The schedule attached to Magnolia’s bankruptcy petition 
indicates that Magnolia owed 14 of the 19 creditors named in the complaint a total of 
$427,041.51. Seven of these 14 creditors were PACA trust claimants, and received only 
$63,384.95 of the $183,914.82 owed them. Thus, the record indicates that Magnolia still owes 
significant amounts, and Magnolia has yet to submit specific proof to the contrary. Accordingly, 
and as discussed in the text infra, the "repeated" requirement was also adequately established 
by the uncontroverted facts. Whether or not willfulness or flagrancy was thus established is not 
material in the present setting (see note 7 infra). 


7We need not reach the question of whether the ALJ properly found that the violations were 
"flagrant." The PACA prescribes consequences for violations that were flagrant or repeated. See 
7 U.S.C. § 499h(b)(2). In addition, because no license is being suspended or revoked, a finding 
of willfulness is unnecessary to sustain the order. In re Produce Brokers, Inc., 41 Agric. Dec. 
22A7, 2249 (1982). Thus, our affirmation of the ALJ’s finding that the violations were repeated 
is sufficient. 
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that it will take official notice of bankruptcy petitions. In re Tammaro, Inc., 
46 Agric. Dec. 173, 175 n.2 (1987). 

Magnolia’s challenge to its own schedule A-3 (which it verified) rests not 
so much on the substance of the document as on a procedural ground; 
specifically, Magnolia asserts that because it was not given notice or an 
opportunity to show that the facts were erroneously noticed, the schedule was 
admitted in violation of the Secretary's rules. In support of its argument, 
Magnolia cites the regulations accompanying the PACA, which govern the 
procedure for official notice: 


"(g) | Evidence- 


"(6) Official notice. Official notice shall be taken of such matters as 
are judicially noticed by the courts of the United States and of any other 
matter of technical, scientific, or commercial fact of established character: 
Provided, That the parties shall be given adequate notice of matters so 
noticed, and shall be given adequate opportunity to show that such facts 
are erroneously noticed." 7 C.F.R. § 1.141(g)(6). 


Without schedule A-3, Magnolia argues, the remaining evidence was 
insufficient on which to base the ALJ’s findings. 

The Department rebuts Magnolia’s contentions by pointing out that 
Magnolia did have an opportunity to challenge the schedule, but simply chose 
not to do so. When the Department attached the schedule to one of its 
pleadings, specifically requesting the ALJ to officially notice it, Magnolia was 
aware that the ALJ or the JO might rely on the schedule in reaching a 
decision. Therefore, Magnolia could have requested leave to submit a 
supplemental memorandum contesting the schedule after the Department filed 
its reply. See 7 C.F.R. § 1.143(d). This case is thus analogous to Veg-Mix 
supra, w here the D.C. Circuit upheld the JO’s reliance on a bankruptcy 
petition in ruling on a motion for a decision, because the regulated party knew 
that the Department was offering the petition and thus had an opportunity to 
respond. Veg-Mix, 832 F.2d at 607. 

Admittedly, the delay between the Department’s filing of its reply and the 
ALJ’s initial decision and order was only 8 days, and thus Magnolia was not 
given much opportunity to challenge the submission of the schedule before the 
ALJ. However, it did not submit anything in this connection to the JO either. 
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Moreover, other considerations support our conclusion that the bankruptcy 
schedule was properly considered. First, we note that the schedule was 
submitted by Magnolia on its own behalf under oath in connection with the 
bankruptcy proceeding, and is accordingly tantamount to a party admission. 
See Veg-Mix, 832 F.2d at 606. Further, Magnolia attached to its answer the 
bankruptcy court’s order authorizing a pro rata distribution to creditors with 
perfected PACA trust claims. In effect, Magnolia put certain documentation 
from the bankruptcy proceeding at issue in its answer. Finally, we observe 
generally that laxer standards of admissibility apply to administrative tribunals. 
Id (citing 3 K. Davis, Administrative Law Treatise § 16.5 (1980)). In light of 
all the foregoing, we do not find that Magnolia has demonstrated reversible 
error on account of the official notice taken of its bankruptcy schedule A-3. 


B. Mitigating Circumstances 


Finally, Magnolia contends that the sanction imposed by the Secretary 
(publication of findings) was not warranted because Magnolia has not had the 
opportunity to present evidence of mitigating circumstances. In effect, 
Magnolia suggests that, if mitigating circumstances are present, the sanction 
imposed would not serve the "remedial purposes" of the PACA. 

Magnolia misconstrues the purpose and operation of the PACA. In 
essence, the PACA imposes a form of strict liability in order to ensure that 
financially unstable operators do not engage in interstate transactions in 
perishable commodities. Therefore, courts have routinely refused to credit 
mitigating circumstances and grant relief from sanctions under PACA. See, 
e.g., Finer Foods, 708 F.2d at 782 (alleged mitigating circumstances are 
irrelevant); In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1157 (1981) 
(nonpayment because of financial difficulties, including difficulty in collecting 
from others, not relevant), aff'd, 692 F.2d 1025 (Sth Cir. 1982). This strict 
policy regarding nonpayment under the PACA is supported by the language 
of the statute and the nature and history of the regulatory program. See 
Marvin Tragash, 524 F.2d at 1257 (noting the "congressional goal that only 
financially responsible persons should be engaged in the perishable 
agricultural commodities industry.")* 


*While there are indications that "national" extraordinary mitigating circumstances-e.g. war, 
1930’s style depressions or the like-may be considered, see Jn re Produce Brokers, 41 Agric. Dec. 
2247, 2251 (1982), nothing of that kind is even suggested here. 
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In this case, Magnolia’s violation of the PACA’s strict full and prompt 
payment requirement was due only to its individual financial difficulties. 
Granted, Magnolia’s descent into financial ruin was not voluntary; however, 
the PACA does not require “willful” violations. Repeated violations are 
sufficient. See Finer Foods, 708 F.2d at 781. Although the result in this case 
may seem harsh, many courts have observed that occasional hardship to the 
individual is a consideration outweighed by the declared policy of Congress. 
See, e.g. In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 1137 (1982). 
Therefore, the clear weight of precedent indicates that Magnolia was not 
entitled to mitigation of its sanction, regardless of its own unfortunate 
circumstances, and granting Magnolia a hearing on that issue would have been 
futile. 

Our previous discussion has indicated that uncontroverted substantial 
evidence supports the administrative findings that Magnolia’s failure to pay 
promptly were "repeated" and not “de minimis." For this reason, the 
administrative agency is authorized to publish the facts and circumstances of 
Magnolia’s violation of the PACA. 7 U.S.C. § 499h(a). The administrative 
sanction of publication is thus both warranted in law and justified under facts 
properly found. We cannot question further the administrative sanction 
imposed. Wayne Cusimano, Inc. v. Block, 692 F.2d 1025, 1030 (Sth Cir. 1982). 


Conclusion 


We find Magnolia’s allegations of error to be without merit and therefore 
affirm the order of the Secretary publishing its finding that Magnolia 
committed repeated violations of the PACA. 
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CAPITAL PRODUCE COMPANY, INCORPORATED v. UNITED STATES 
OF AMERICA; CLAYTON YEUTTER, SECRETARY, U.S. DEPARTMENT 
OF AGRICULTURE. 

No. 90-1732 

Decided: April 19, 1991. 


"Willful" defined - Gross neglect of duty. 


The fourth circuit refused to alter its definition of “willfulness” previously defined in Hutto 
Stockyard, Inc. v. USDA, 503 F.2d 299 (4th Cir. 1990). Wilfulness requires the context in which 
the violation occurred be considered. The government failed to show by substantial evidence 
that Capital committed such a gross neglect of its duty as to permit an inference of intentional 
action. As no notice was afforded Capital and as there was an insufficient showing of willfulness, 
Capital’s license suspension was set aside. 


Before Murnaghan and Niemeyer, Circuit Judges, and Young, Senior United States District Judge 
for the District of Maryland, sitting by designation. 


UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
SECRETARY, UNITED STATES DEPARTMENT OF AGRICULTURE 
(CA-99-553-D) 


MURNAGHAN, Circuit Judge: 


Capital Produce Company, Inc. (Capital) has petitioned for review of the 
Administrative Decision and Order of the Judicial Officer, Donald Campbell, 
of the United States Department of Agriculture rendered on February 5, 1990. 
The Judicial Officer ruled that Capital violated Section 2(7) of the Perishable 
Agricultural Commodities Act ("PACA"), 7 U.S.C. § 499, et seq., by causing 
or permitting a substitution in the contents of a load or lot of a perishable 
agricultural commodity after it had been officially inspected for grading and 
certification. The Judicial Officer, acting on an appeal from the decision of 
August 17, 1990 by Administrative Law Judge James Hunt, further found that 
the violation was willful, flagrant and serious, although he specifically found 
the violation was not intentional, and ordered a suspension of petitioner’s 
PACA license for forty-five days. 

The case began on June 17, 1988 when a Disciplinary Complaint was filed 
by the Fruit and Vegetable Division, Agricultural Marketing Service, U.S. 
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Department of Agriculture (USDA) alleging violations of Section 2(7) of the 
PACA, 7 U.S.C. § 499(b)(7). The complaint charged that on May 21, 1987, 
a load of mixed fruits and vegetables was federally inspected prior to shipment 
to the Baltimore City Jail, and that different produce was substituted for the 
lettuce, onions and oranges which were to be delivered to the jail, and that 
such substitution was a willful and flagrant violation of the PACA. 

Petitioner generally denied the allegations of the complaint, and the matter 
first came on for hearing before Administrative Law Judge James Hunt on 
May 2 and May 5, 1989 in Baltimore, Maryland. 

Following the hearing, the parties filed briefs. On August 17, 1989, the 
ALJ filed his Decision and Order in which he found that Capital had violated 
Section 2(7) of the PACA by substituting the lettuce and onions (although not 
oranges), but that the violation was neither willful nor intentional. As 
sanction, he ordered only that the facts and circumstances of the decision be 
published. 

The Department of Agriculture appealed to the Judicial Officer, arguing 
that the ALJ had wrongly concluded that the oranges were not substituted, 
that the violation was willful and flagrant, and that Capital’s PACA license 
should be suspended for ninety days. On February 5, 1990, the Judicial 
Officer rendered his decision, amended the ALJ’s holding, finding in effect for 
the Department of Agriculture and ordering that Capital’s license be 


suspended for forty-five days. He did so by equating "careless disregard" with 
“willful.” 
Capital timely filed a Petition for Review on March 2, 1990. 


I. 
Th 1 ndard 


The Perishable Agricultural Commodities Act, 7 U.S.C. § 499, et seq., 
prohibits a PACA licensee from substituting uninspected produce for produce 
which has been officially inspected for grading and certification. Section 2(7) 
of the PACA provides: 


It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce .. . 


(7) For any commission merchant, dealer, or broker, without the 
consent of an inspector, to make, cause, or permit to be made any 
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change by way of substitution or otherwise in the contents of a load or 
lot of any perishable agricultural commodity after it has been officially 
inspected for grading and certification, but this shall not prohibit 
resorting and discarding inferior produce. 


Section 8 of the PACA, 7 U.S.C. § 499(h), provides that the USDA may 
sanction a violator by suspending its license for up to ninety days for a 
violation, and may revoke a license if the violation is repeated or flagrant. 

PACA provides that a registrant’s license can be suspended only if the 
violation is willful, or if, before the institution of agency proceedings, the 
licensee has been given both a) written notice of the facts or conduct which 
may warrant the suspension and b) an opportunity to achieve compliance. No 
evidence was presented, and the USDA does not contend, that it gave Capital 
any prior warning that its conduct was illegal or could cause or permit a 
violation of the PACA to take place. All parties have conceded that , in order 
for suspension to be valid, the USDA had to prove that Capital willfully 
violated the PACA. 

In Hutto Stockyard, Inc. v. USDA, 903 F.2d 299 (4th Cir. 1990), we 
established a standard for determining willfulness for the purpose of 
suspending a license under § 558(c) of the Administrative Procedure Act, 5 
USS.C. § 558(c). In Hutto, the licensee allegedly violated a provision of the 
Packers and Stockyards Act, prompting the USDA to commence a license 
suspension action. As in this case, the USDA did not give notice of the 
claimed violation. Instead, the USDA commenced a license suspension 
proceeding arguing the violation was "willful." In overturning the Judicial 
Officer’s decision suspending the license, the Hutto court established the 
definition of "willfulness" for administrative actions: 


"[W]illfulness" for purposes of Section 558(c) means “an intentional 
misdeed or such gross neglect of a known duty as to be the equivalent 
thereof." 


Id. at 304 (quoting Capitol Packing v. United States, 350 F.2d 67, 78-79 (10th 
Cir. 1965)). "A less stringent definition may collide with the requirements of 
administrative due process and would betray the plain meaning of the word." 
Id. 
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The USDA has argued in its brief that the decision in Hutto is wrong.’ 
The USDA seeks to assert that Hutto is wrong because: 1) it wrongfully 
relied upon Capitol Packing Co. v. United States, 350 F.2d 67 (10th Cir. 1965); 
and 2) the court misunderstood the Supreme Court’s decision in Butz v. 
Glover Livestock Comm’n Co., 411 U.S. 182 (1973). However, in light of the 
rule of interpanel accord, uniformly followed in the Fourth Circuit, Hutto is 
immune from attack at the panel level. A departure amounting to conflict 
with extant authority would have to be shown to justify our failure to assign 
precedential value to a clearly controlling case. See North Carolina Utilities 
Comm’n v. FCC, 552 F.2d 1036, 1044-45 (4th Cir. 1977) (rule of interpanel 
accord serves the purpose of allocating decisionmaking power between 
coequal panels subject to reversal by the Court of Appeals en banc); Busby v. 
Crown Supply, Inc., 896 F.2d 833, 840-41 (4th Cir. 1990) ("In this circuit . . . 
customarily a panel considers itself bound by the prior decision of another 
panel, absent an en banc overruling or a superseding contrary decision of the 
Supreme Court."). 

The USDA has asserted that the Hutto court misconstrued the Supreme 
Court in Glover when it concluded that Glover “concerned the level of conduct 
necessary to warrant suspensions under the Packers & Stockyards Act in a 
case in which the notice requirement of Section 558(c) of the APA had been 
satisfied." Hutto, at 304. By maintaining that the Hutto court’s conclusion that 
Glover applies when the APA notice has not been met is misguided and 
incorrect, the USDA has sought action at the panel level we cannot properly 
undertake. 

Willfulness requires that the context in which the violation occurred be 
considered. United States v. Murdock, 290 U.S. 389 (1933); Screws v. United 
States, 325 U.S. 91 (1945). And the plain meaning of a willful act is one that 
is done "deliberately," McBride v. United States, 225 F.2d 149 (Sth Cir. 1955), 
cert. denied, 350 U.S. 934 (1956), and is voluntary as distinguished from 
"accidental." Eastern Produce Co. v. Benson, 278 F.2d 606 (3d Cir. 1960). 

In Hutto, this court held that, when the notice requirements of the APA 
have not been satisfied, then the level of conduct required to satisfy the APA 
willfulness requirement is that of "an intentional misdeed or such gross neglect 
of a known duty as to be the equivalent thereof"--the standard previously 
adopted by the Tenth Circuit in Capitol Packing Co. v. United States. 


'The USDA minces no words, labelling Hutto as "misguided and incorrect," "misplaced," and 
"mistaken." It has requested that we "reconsider the standard adopted by the Hutto panel.” 
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Undaunted, the USDA has argued that the Fourth Circuit should not have 
followed Capitol Packing because of Glover, and because other circuits have 
adopted a negligence standard for “willfulness" under the APA. In addition, 
the USDA has sought to argue that we should reconsider Hutto and replace 
the "gross neglect" standards with a mere negligence standard. The attempt 
not only contradicts a rule of precedence. It would make superfluous the 
APA willfulness requirement and the differential sanctions that derive from 
different levels of culpability that the act contemplates. 

The Third Circuit in Eastern Produce specifically rejected the notion that 
willfulness and neglect are to be equated. Moreover, the USDA has argued 
the equation of negligence and willfulness in the face of authority to the 
contrary: 


Petitioners assert that the record does not support a finding of 
willfulness and that the Judicial Officer’s conclusion to this effect is 
inconsistent with his finding of neglect on the part of the petitioners. 
A fair reading of the Decision and Order rendered by the Judicial 
Officer indicates that his argument is in great measure semantical. The 
Decision states: "At the least, underpayment to the shippers involved 
herein, including Peninsula, in many transactions over a five-month 
period demonstrates such neglect of the requirements of the act as to 
constitute willful violations thereof. We conclude that Eastern’s willful 
failures to account truly and correctly and to make full payment 
promptly to shippers in the many transactions involved herein 
constitute repeated and flagrant violations of Section 2 of the act." 
This is not equation of neglect and willfulness but, on the contrary, a 
finding, although perhaps unartfully phrased, that notorious neglect of 
explicit provisions of law may be evidence of willfulness. 
Eastern Produce Co. v. Benson, 278 F.2d at 609. 


The Hutto court noted that the USDA’s Judicial Officer whom it was 
reversing admitted that he was willing to "infer" intentional conduct and 
knowledge of unlawfulness simply to satisfy "reviewing judges who may dislike 
[his] hard-nosed sanction policy." Hutto, at 304-05, n.8. The same Judicial 
Officer, Donald Campbell, in the instant case stated that severe sanctions, 
including license suspensions, are appropriate whenever there is a "serious 
violation,” and he further asserted that the USDA’s administrative officials 
would only commence formal actions if they consider a violation "serious." 
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But assuming is not proving. The approach is worrisome in a case in which 
the Judicial Officer gives little deference to the findings of an ALJ a) 
regarding whether an intentional violation has been proved or b) regarding an 
appropriate sanction. 


The Facts of The Present Case 


Under Hutto, in order to uphold the Judicial Officer’s suspension of 
Capital’s license, the record must contain substantial evidence that Capital 
committed such a gross neglect of its duty as to permit the inference that 
Capital acted intentionally. No such substantial evidence exists in this record. 
The arguments that the USDA has made have been that substantial evidence 
exists that Capital failed to watch employees load particular orders; failed to 
instruct its and Seaboard’s (Capital’s owner’s brother’s company which shared 
the space) drivers as to which particular brand of produce to load in filling an 
order; and failed to tell employees not to use inspected produce for other 
orders. From those, the USDA has argued that the Judicial Officer could 
properly have found "lax operating procedures" which constitute a "careless 
disregard of statutory requirements." 

Yet there has been no explanation as to how Capital’s failure to give 
express direction not to use inspected produce for orders other than the jail 
actually caused the alleged substitution to occur, or to explain in what respect 
such action was grossly negligent under the circumstances. Rather, the 
Judicial Officer and the USDA simply have inferred from the fact that a single 
substitution occurred at all that the violation was a willful violation. The 
USDA presented at the hearing only the testimony of the two inspectors and 
the jail personnel whc ordered and received the produce. The evidence 
showed only that a subsutution occurred. Although Capital’s actions may have 
been culpable, and its management procedures were not as tight as they 
should have been, either something more was needed to establish an 
intentional or willful violation, or Capital should have been put on notice of 
what it faced a substantial penalty for. 

Accordingly, the evidence either does not contain substantial evidence that 
Capital willfully violated the PACA, or sufficient notice was not afforded. 
Therefore, the license suspension must be set aside. 
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II. 


The attempt to justify the sanction imposed by the Judicial Officer as 
minor does not convince us: 


I have imposed a lesser suspension than I would otherwise have 
imposed because the violations occurred only with respect to a tiny 
fraction of respondent’s business. Respondent did not sell any 
inspected produce except the produce delivered to the Baltimore City 
Jail once a week, on those weeks when respondent was the low bidder. 
Accordingly, the sanction is less severe than if the violations had 
occurred with respect to respondent’s total or major business activities. 


Opinion of Judicial Officer. 

The 45-day suspension may destroy or seriously hamper its relationship 
with its customers, who depend upon daily service. The Judicial Officer has 
conceded that Capital was unaware that its procedures permitted a 
substitution to occur. The Judicial Officer found that: "[E]vidence is lacking 
to show that respondent authorized or approved the substitution." 

Following the example of Farrow v. USDA, 760 F.2d 211 (8th Cir. 1985), 
we have decided simply to set aside the suspension portion of the sanction. 
In Farrow, the court also found that a violation occurred, but that it was a 
non-intentional and non-flagrant violation. 

The judgment is, accordingly, 


REVERSED. 
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DISCIPLINARY DECISIONS 


In re: TIPCO, INC. 
PACA Docket No. D-89-528. 
Decision and Order filed February 6, 1991. 


Commercial bribery — Violations of § 2(4) of PACA — Accounting violations — Implied duty 
not to corrupt employee of customer — Extortion and commercial bribery not mutually 
exclusive — Policy of reversing findings only when record compels such action is overruled — 
Preponderance of evidence required — Willful, flagrant and repeated. 


The Judicial Officer reversed the decision of Judge Hunt (ALJ) dismissing the complaint. The 
Judicial Officer revoked respondent’s license for commercial bribery violations arising out of 
respondent’s surreptitious payments to the buying agent of one of respondent’s customers, in 
violation of § 2(4) of the Perishable Agricultural Commodities Act. Respondent’s invoices to 
its customer, concealing the fact that respondent was recapturing the payments made to the 
customer’s agent, were false. A licensee has an implied duty not to corrupt an employee of its 
customer, by making surreptitious payments to its buying agent. Respondent’s violations were 
willful, flagrant and repeated. Complainant’s evidence exceeds a preponderance of the evidence, 
which is all that is required. The Judicial Officer may reverse findings by an ALJ, and draw 
different inferences. Prior policy that Judicial Officer will reverse ALJ findings only when record 
compels such action is overruled. The Act and regulations are sufficiently definite to withstand 
a due process challenge. Extortion and commercial bribery are not mutually exclusive. 
Complainant’s investigation was not unfair. The sanction of revocation is not too severe, 
considering the serious nature of respondent’s violations. 


Edward M. Silverstein, for Complainant. 

M. Albert Figinski & Stuart B. Berger, Baltimore, MD, for Respondent. 
Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),’ in which 
Administrative Law Judge James W. Hunt (ALJ) filed an initial Decision and 
Order on April 9, 1990, dismissing the complaint and amended complaint 
which seek to revoke respondent’s license for reporting, accounting and 


'See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 
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payment violations arising out of respondent’s surreptitious payments to the 
buying agent of respondent’s customer. 

On May 10, 1990, complainant appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
USS.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).2 Respondent 
filed a reply on July 5, 1990. On July 10, 1990, the case was referred to the 
Judicial Officer for decision. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 1.145(d)), was requested by respondent, but is denied inasmuch as the case 
has been fully briefed and oral argument would appear to serve no useful 
purpose. 

Based upon a careful consideration of the entire record, respondent’s 
license is revoked, as requested by complainant. 

This proceeding differs in no meaningful way from the recently-decided 
Goodman case (In re Sid Goodman & Co., 49 Agric. Dec. 1169 (Sept. 26, 
1990), appeal docketed, No. 90-2209 (4th Cir. Oct. 25, 1990) (attached as an 
Appendix hereto)). Goodman featured most of the same individuals, e.g., 
Messrs. Crandall and Steppa of Magruder’s, Inc., and the same USDA 
witnesses. An examination of the record herein shows the respondent, Tipco, 
Inc., committing the same violation as its local competitor, Sid Goodman & 
Co., in the same time frame, with the same Magruder’s employee, 
Mr. Crandall. The Goodman decision holds that a licensee commits a 
violation of an implied duty under § 2(4) of the Perishable Agricultural 
Commodities Act when it corrupts the employee of its customer by making 
surreptitious payments to the customer’s buying agent. 

Respondent contends on appeal that the evidence does not adequately 
support the allegations of the complaint, but the examination of the record, 
as set forth below, in this proceeding reveals that complainant has shown 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
USS.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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much more than a preponderance of the evidence to support the allegations 
of the complaint, which is all that is required? 


Background 


This is a disciplinary proceeding brought pursuant to the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) 
(the "PACA"), the Regulations promulgated pursuant to the PACA (7 C.F.R. 
§§ 46.1 through 46.45), ("Regulations"), and the Rules of Practice Governing 
Formal Adjudicatory Administrative Proceedings Instituted by the Secretary 
of Agriculture (7 C.F.R. §§ 1.130 through 1.151) ("Rules of Practice"). 

The proceeding was instituted by a complaint filed on April 28, 1989, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture, and an amended complaint filed on 
September 8, 1989. The complaints allege that respondent, Tipco, Inc., 
violated section 2(4) of the PACA (7 U.S.C. § 499b(4)) by making payments 
to William Crandall, an employee of Magruder’s, Inc., a customer of Tipco’s, 
without notifying Magruder’s, to induce Crandall to purchase produce from 
Tipco. Respondent Tipco filed answers to the complaint and amended 
complaint denying that it violated the PACA. 

A hearing was held on October 19-20 and November 22, 1989, in 
Baltimore, Maryland. Complainant was represented by Edward M. Silverstein, 
Esq. Respondent was represented by M. Albert Figinski, Esq., and Stuart B. 
Berger, Esq. Briefs were filed by counsel for both parties. 

Respondent Tipco, Inc., a PACA licensee, is a wholesale supplier of 
produce located in the Maryland Wholesale Produce Market in Jessup, 
Maryland. One of its customers is Magruder’s, Inc., a retail food store chain 
with stores located in Washington, D.C., and in nearby Maryland and Virginia. 
Tipco sold produce to Magruder’s from 1981 until December 1988. 

Tipco is managed by Frank Spinale, a part owner of Tipco. Magruder’s 
is managed by its executive vice president, Stanford Steppa, who is part owner 
of Magruder’s. From the early 1980’s until late 1988, the buyer for 
Magruder’s produce was William Crandall, who reported directly to Steppa 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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but who, according to Steppa, "ran the produce department from A to Z. 
That means he bought everything and he was in charge of selling everything. 
He was in charge of percentages. He was in charge of advertising. He was 
in charge of everything around the clock, and twelve months a year—on 
vacation and off vacation. . .. He was the best in the market.... He was a 
super produce man. He knew more about produce than I did and I was born 
to the produce business” (Tr. 244, 271, 301). Steppa and Crandall, who had 
adjoining offices, talked together about produce 5 to 10 times a day (Tr. 268, 
297). 

ce 1988, Magruder’s, through Crandall, bought only tomatoes, potatoes 
and onions from Tipco, which was one of several produce dealers with whom 
Magruder’s did business. Spinale testified that Tipco sold this produce to 
Magruder’s and its other customers "for whatever markup we could get" and 
that the quality and price, of the same type of produce, such as lettuce, varied 
according to the part of the country it came from. It was the practice of 
suppliers such as Tipco, to sell produce, as Steppa was aware, to different 
grocers at different prices (Tr. 270, 449, 475, 597). However, the documentary 
evidence is consistent that Tipco charged its other customers 25¢ less than 
Magruder’s for the same items (CX 6, 10A; Tr. 169-81, 229-30, 491-582). 

Around January 1988, Crandall asked Spinale to get a price on Sunkist 
lemons and oranges, which were produce that he had not previously bought 
from Tipco. Crandall told Spinale that "he wanted the best and Sunkist has 
one of the best reputations." Spinale got a price, which Crandall accepted, 
and Tipco got the order (Tr. 474-476). 

Crandall insisted that all produce he bought be the best quality, which 
reflected Steppa’s business policy that Magruder’s be known for its quality 
produce (Tr. 271, 449, 475). 

Crandall followed up soon after his order for oranges and lemons with 
orders for apples and other fruits that he had not bought from Tipco before. 
According to Spinale, Crandall told him that “everything was going good, that 
the quality was good, and that everybody was happy. Then he started giving 
me a bigger list." However, although Tipco’s business volume with 
Magruder’s grew substantially in 1988, Tipco still had to compete with other 
suppliers. Spinale told Crandall that he could not afford to sell the fruit to 
Magruder’s for less than $1.50 a package above its costs for the fruit. He said 
that it cost 50¢ to transport the fruit to Magruder’s stores. The remaining 
$1.00 would be Tipco’s gross profit per package. Crandall responded that this 
pricing arrangement seemed fair, and respondent and Magruder’s entered into 
an agreement that Magruder’s would pay respondent a gross profit of $1.50 
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above respondent’s cost for each container or package of fruit it bought from 
respondent. Thereafter, Crandall, in Spinale’s words, "kept giving me a bigger 
and bigger list of more stuff to buy" (Tr. 472-481). 

Meanwhile, Magruder’s was slow (a month or longer) in paying Tipco for 
the produce it bought. By June 1988, Magruder’s owed Tipco $276,000 (which 
debt was to grow to over $340,000 by the end of that year) (Tr. 482, 489). 
Magruder’s was then Tipco’s major account, giving respondent between 
$30,000 and $80,000 a week in business (Tr. 557-58). 

Then, in June 1988, Crandall came to Spinale and, according to Spinale, 
demanded that Tipco start paying him 25¢ brokerage for each package of 
produce he bought from Tipco. Spinale said he was “stunned” by Crandall’s 
announcement and took the demand to mean that he had to pay the 25¢ “or 
else" have no business. He decided to pay Crandall the money because of the 
$276,000 that Magruder’s owed Tipco at the time and because he wanted the 
business (Tr. 481-84). 

Spinale told Crandall to give Tipco a “brokerage” bill and that Tipco would 
pay by check; but, Crandall never actually submitted any bills for "brokerage" 
(Tr. 569). Spinale then met with Tipco’s office manager, Helen Fridy, and its 
bookkeeper, Sheila Lawrence, and "told them that we had to keep account of 
all of the packages that Bill Crandall bought the following week for 
brokerage" (Tr. 483). Lawrence, who had worked for a produce dealer called 
Sid Goodman, which was also one of Magruder’s suppliers, told Spinale that 
Crandall was also paid a “brokerage” fee by Goodman. Spinale said that when 
he learned this he figured that it was a common practice and that Crandall’s 
status with Magruder’s must have changed to broker "or something." But he 
admitted that he knew that Crandall was not really a broker. He also did not 
tell Steppa about the payments (Tr. 483-484). 

Thereafter, Crandall was paid his "brokerage" by check each week based 
on the number of packages Magruder’s bought, again, without any formal 
"brokerage" bills to Tipco. The payments were nevertheless recorded by Tipco 
as brokerage on its books. His "brokerage" payments came to over $38,000 
(Tr. 109-110). 

Spinale testified that Tipco absorbed the 25¢ that it paid Crandall in its 
$1.50 gross profits. Tipco’s bookkeeper, Lawrence, also testified that the 25¢ 
came out of Tipco’s profits (Tr. 138-139). However, substantial documentary 
evidence was presented at the hearing, based on Complainant’s Exhibits 6 and 
10A showing that Tipco passed on the 25¢ to Magruder’s by marking up its 
produce by 25¢ more than it charged all its other customers (Tr. 169-81, 
229-30, 491-582). At times, Tipco got less than a $1.50 mark-up on produce 
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it sold to Magruder’s, but this was not the norm. Spinale testified that Tipco 
charged Magruder’s under a different pricing scheme (market price) for 
tomatoes, potatoes and onions sold prior to 1988, than for western-origin fruit 
sold Magruder’s in 1988 (cost + $1.50) (Tr. 534-37). This obfuscatory 
testimony does not refute the documentary evidence (Tr. 535). Rather, the 
preponderance of the evidence of record indicates that Tipco was passing on 
the 25¢ to Magruder’s (Tr. 491-576). 

Steppa denied knowing that Crandall was receiving payments from 
suppliers. Magruder’s had a written policy prohibiting its buyers from 
receiving gifts or gratuities (CX 8). Buyers were supposed to report such 
matters to Steppa, but Steppa said that Crandall never reported receiving any 
payments (Tr. 245). Crandall was challenged by Steppa, however, about 
personal conversion of a television set, given in a peach promotion by the 
South Carolina Peach Board (Tr. 245-50). 

Steppa testified that the first time he learned that Tipco was paying 
Crandall 25¢ a package was when the "bomb hit" in November 1988 (Tr. 249). 
This came about as a result of an investigation by USDA’s PACA Branch of 
the payments to Crandall by Sid Goodman & Co. Investigator James Bright, 
a marketing specialist, and James Frazier, assistant branch chief, met with 
Steppa on November 30, 1988, to talk to him about the investigation. 

According to Bright, Steppa appeared “shocked” when told about 
Goodman and “just blurted out, ‘well, if this is going on with Sid Goodman, 
then it must be going on at Tipco, also” (Tr. 63). Steppa said he made this 
statement because of the large purchases being made from Tipco which he 
said "was very strange. A lot of things had took place. But, it just had to be." 
When asked what he meant by other "things," he replied, "pricing of 
merchandise" and the "responses" he got from Crandall (Tr. 252). 

Bright identified Steppa as the Magruder’s official he spoke to on 
November 30, 1988 (Tr. 30); but, that other Magruder’s people came into the 
room (Tr. 60). In his report, Bright said that "[p]rincipals of Magruder’s 
stated their belief that a possible unauthorized payment referred to as 
‘brokerage’ was being paid to their produce manager, Mr. William Crandall, 
by Tipco, Inc." (CX 9). 

The day after the investigators appeared, members of Magruder’s, 
including Steppa, and the company attorney, confronted Crandall. According 
to Steppa, Crandall first denied taking money, and then admitted it, saying he 
deserved it: 


Q. [Mr. Silverstein.] He deserved the payment? 
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A. [Mr. Steppa.] He deserved the money, and it was his. 
Q. Did he say why he deserved it? 


A. At that point, Mr. Silverstein, it was such a turmoil in that office 
after that little speech he made, that I really can’t tell you what 
happened after that. It was absolutely chaos (Tr. 259). 


Crandall then apparently walked off the job (Tr. 258-259). 

The investigation of Tipco by Frazier and Bright included talking to Steppa 
and Spinale, but no attempt was made to contact Crandall. Complainant 
made its prima facie case without Crandall’s testimony, and it became 
respondent’s burden to produce Crandall for any affirmative defense. 

Crandall did not testify at the hearing. Tipco’s counsel attempted to 
subpoena him, but by the time of the hearing his employment with Magruder’s 
was terminated. He was "on the lam" and could not be found to be served 
(Tr. 418). There are no proper negative inferences to be drawn either 
because complainant did not produce Crandall, or because respondent was 
unable to subpoena Crandall. 


Findings of Fact 


1. Respondent Tipco, Inc. (hereinafter "respondent" or "Tipco"), is a 
corporation whose mailing address is P.O. Box 466, Jessup, Maryland 20794. 
Tipco is physically located at Units 54-56 and 113, Maryland Wholesale 
Produce Market, Jessup, Maryland 20794 (Complaint and Amended 
Complaint, {{ 1, 2; Answer and Amended Answer, {{ 1, 2; Tr. 119, 503). 

2. Pursuant to the licensing provisions of the PACA, license number 
791844 was issued to respondent on August 8, 1979. This license has been 
renewed annually and is next subject to renewal on or before August 8, 1991 
(Complaint and Amended Complaint, { 3; Answer and Amended Answer, { 
3; Tr. 31-32; CX 1). 

3. Mr. James Bright, a marketing specialist employed by the PACA 
Branch, was assigned to investigate a reparation complaint filed against Sid 
Goodman & Co. ("Goodman"), a produce dealer located on the Jessup, 
Maryland, Wholesale Produce Market. During the course of his investigation, 
Mr. Bright found that Goodman had been making payments to employees of 
two of its customers. After discussing this matter with his supervisors, 
Mr. Bright and Mrs. Kathy Feiffer, another employee of the PACA Branch, 
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were directed to conduct a further investigation of Goodman’s records to 
determine the extent of these payments (Tr. 29). 

4. During the course of their investigation, Mr. Bright and Mrs. Feiffer 
found evidence that Goodman had made payments to William Crandall 
("Crandall"), an employee of Magruder’s, Inc. ("Magruder’s"), who had been 
delegated the authority to make produce purchases on its behalf, in order to 
induce Crandall to purchase perishable agricultural commodities from it on 
behalf of Magruder’s without informing Magruder’s that it was making these 
payments (Tr. 29, 440). 

5. In discussing the above matter with Mr. Stanford Steppa, vice president 
of Magruder’s, Mr. Bright and Mr. James R. Frazier, Assistant Chief, PACA 
Branch, Fruit and Vegetable Division, AMS, were told that, if Crandall was 
receiving payments from Goodman, he also must be receiving payments from 
Tipco. In support of this allegation, Mr. Steppa stated that phone 
conversations between Crandall and Mr. Frank Spinale, the person who had 
the responsibility for the day-to-day business affairs of Tipco, appeared to be 
furtive and Crandall appeared to have drastically increased the amount of 
produce he was buying from respondent (Tr. 29-32, 47-48, 62-67, 88-89, 
195-96, 198, 249, 252, 277-79, 322, 359-61, 410-11, 470, 496-97, 511-12). 

6. Subsequent to the conversation with Mr. Steppa, Mr. Bright and 
Mrs. Feiffer were instructed by their supervisors to investigate respondent. 
The investigation took place during the period December 12-19, 1988 (Tr. 
32-33). 

7. On numerous occasions, during the period June through November 
1988, respondent made payments to Crandall totalling more than $38,000 in 
order to induce him to purchase perishable agricultural commodities from it 
on behalf of Magruder’s (Tr. 33-55, 69-70, 120-25, 127-28, 188; CX 2, 3, 5). 

8. Magruder’s has a firm policy prohibiting employees from taking gifts 
or gratuities of any kind from vendors, and did not know that its employee 
was receiving the payments referred to in { 7, above, from respondent (CX 
8; Tr. 245, 281-83). 

9. Crandall did not inform his employer that he was receiving a payment 
of 25¢ per package for the produce he purchased from respondent on its 
behalf (Tr. 245, 248, 256, 297, 565). 

10. Respondent did not inform Magruder’s that it was paying Crandall 
25¢ per package for the produce which Crandall purchased from it on 
Magruder’s behalf (Tr. 193, 257, 554). 

11. Crandall was not authorized by Magruder’s to demand, to ask for, 
or to accept the 25¢ per package payments from respondent (Tr. 258). 
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12. There is no evidence in the record or even a bare allegation from 
respondent that Crandall did anything, other than to purchase produce from 
respondent on behalf of his employer, to earn the payments referred to in { 
7, above. 

13. The acts of respondent in making payments to Crandall, to induce 
him to make purchases from it on behalf of his employer as more specifically 
alleged in { 7 of the Complaint as well as in { 7 of the Amended Complaint, 
constitute willful, flagrant and repeated violations of section 2 of the PACA 
(7 U.S.C. § 499b). 


Law and Regulations 
Section 2(4) of the PACA (7 U.S.C. § 499b) provides that: 


It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce— 


(4) For any commission merchant, dealer, or broker to make, for 
a fraudulent purpose, any false or misleading statement in connection 
with any transaction involving any perishable agricultural commodity 
which is received in interstate or foreign commerce by such commission 
merchant, or bought or sold, or contracted to be bought, sold, or 
consigned, in such commerce by such dealer, or the purchase or sale 
of which in such commerce is negotiated by such broker; or to fail or 
refuse truly and correctly to account and make full payment promptly 
in respect of any transaction in any such commodity to the person with 
whom such transaction is had; or to fail, without reasonable cause, to 
perform any specification or duty, express or implied, arising out of any 
undertaking in connection with any such transaction; or to fail to 
maintain the trust as required under section 499e(c) of this title. . . . 


7 C.F.R. § 46.26 of the Secretary's regulations provides: 


It is impracticable to specify in detail all of the duties of brokers, 
commission merchants, joint account partners, growers’ agents and 
shippers because of the many types of businesses conducted. 
Therefore, the duties described in these regulations are not to be 
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considered as a complete description of all of the duties required but 
is merely a description of their principal duties. The responsibility is 
placed on each licensee to fully perform any specification or duty, 
express or implied, in connection with any transaction handled subject 
to the Act. 


Discussion 


The two substantive issues presented are, first, whether the respondent 
violated section 2(4) of the PACA by making false statements to Magruder’s 
in connection with transactions, in interstate commerce, involving perishable 
agricultural commodities and, secondly, whether the respondent violated 
section 2(4) of the PACA by failing to perform an explicit or implicit duty it 
owed to Magruder’s. 


Respondent Violated the PACA. 


Section 2(4) of the PACA (7 U.S.C. § 499b(4)) makes it unlawful, in 
pertinent part, for any commission merchant, dealer, or broker* to make, for 
a fraudulent purpose, any false or misleading statement in connection with 
produce transactions, and to fail, without reasonable cause, to perform any 
specification or duty, express or implied, arising out of any undertaking in 
connection with produce transactions. Complainant alleges that the 
respondent violated the PACA by making false statements for a fraudulent 
purpose in connection with produce transactions and by failing to perform an 
express or implied duty, arising out of the sale of produce, which it owed its 
customers. The respondent, at the hearing, did not deny that it made the 
payments which serve as the basis for the complainant’s allegations that it 
violated the PACA, but has asserted that its actions did not violate the Act. 

The record reflects that respondent entered into an agreement with 
Crandall, an employee of Magruder’s who had been delegated the 
responsibility for purchasing produce on Magruder’s behalf, whereby 
respondent agreed to pay Crandall 25¢ per package for the produce which he 
purchased from respondent on Magruder’s behalf.® The facts that the 


“These terms are defined in 7 U.S.C. § 499a(5), (6) and (7). 


5CX 2; Tr. 481-85. 
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respondent made this agreement and these payments are beyond dispute.° 
Respondent’s records and the testimony of its employees at the hearing clearly 
and irrefutably establish this point.’ Under these circumstances, all that is 
left to decide is whether the making of these payments violated the PACA. 

As more fully discussed below, I find that the respondent's activities violate 
the prohibitions of section 2(4) of the PACA (7 U.S.C. § 499b(4)) as alleged 
in the complaint. 


Respondent Violated the PACA By Making False Statements on Its 
Invoices to Its Customers. 


The complainant has alleged and proven by at least a preponderance of 
the evidence (see note 3, supra) that respondent violated the PACA by making 
false statements to Magruder’s on the invoices which respondent sent to 
Magruder’s. The supporting documentary evidence on this point consists of 
the prices contained on those invoices (CX 4) in comparison with the prices 
which respondent was charging other customers (CX 4, 6, 10A; Tr. 171-81). 
On the invoices it sent to Magruder’s, the amounts which respondent entered 
as sales prices failed to indicate that respondent was recapturing the 25¢ per 
package payments which it was making to Crandall from Magruder’s. The 
record clearly establishes that this 25¢ was not a portion of the sales price it 
was charging to Magruder’s because the prices it charged other customers was 
25¢ less than that charged Magruder’s. See Tr. 171-84, 530-32, 543, 549, 566; 
CX 6, 10A. Furthermore, Magruder’s and respondent had entered into an 
agreement that Magruder’s would pay a gross profit of $1.50 above 
respondent’s cost for each container or package of fruit (Tr. 479-81), which 
agreement was violated by increasing the sales price an additional 25¢ per 
package or container. This, too, made the invoice prices false and misleading. 


‘Respondent claims that these payments were “extorted" by Crandall, however, it has 
presented no evidence to substantiate this charge. Rather, the evidence indicates that Frank 
Spinale, respondent’s manager, did not begin to pay Crandall these amounts until after he was 
told by one of his employees that Goodman already was making similar payments to Crandall 
(CX 9; Tr. 96, 105-06). In any event, even if Crandall solicited the payments from the 
respondent, and even if the respondent felt compelled to make those payments in order to keep 
Magruder’s business, this neither excuses its violations nor mitigates the sanction, as is more fully 
explained, infra. 


"See CX 3, 6. 
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Respondent Violated the PACA By Failing to Perform An Explicit or 
Implicit Duty It Owed to Magruder’s. 


Nothing discussed so far is new to this area of law.’ The second area for 
discussion--whether the respondent violated the PACA by failing to perform 
an explicit or implicit duty it owed to Magruder’s--does present a novel issue. 
Other than the companion case to this one, Jn re Sid Goodman & Co., 49 
Agric. Dec. 1169 (Sept. 26, 1990), appeal docketed, No. 90-2209 (4th Cir. 
Oct. 25, 1990,), the annals of the PACA do not contain any record of such 
cases. The testimony of USDA witness James R. Frazier indicates that, prior 
to these two cases, the Department has never had sufficient evidence of such a 
violation on which to proceed? Thus, it must be concluded that, until now, 
the Secretary has not formally considered whether the activities of a licensee, 
such as those involved here, constitute a failure to perform an explicit or 
implicit duty owed to a buyer.”® 

The history of the PACA since its inception, however, leads me to 
conclude that respondent has violated the Act as alleged. The totality of the 
history of the PACA supports a conclusion that members of the produce 
industry have an obligation to deal fairly with one another--a duty to only deal 
with one another at arm’s length" (Tr. 395). Included within this obligation 


"See, e.g., In re Harry Klein Produce Corp., 46 Agric. Dec. 134, aff'd sub nom. Harry Klein 
Produce Corp. v. U.S. Dept. of Agriculture, 831 F.2d 403 (2d Cir. 1987); and In re Scalise, 12 Agric. 
Dec. 1105 (1953). 


°Tr. 325-26, 386-88. 


It also would be fair to say that, in enacting the 1942 amendment to the PACA, which 
resulted in the subject unnumbered clause being added to subsection 2(4), the Congress did not 
consider the possibility that a person acting subject to the PACA would violate it by attempting 
to corrupt, or actually corrupting, the employee of a customer or a supplier. See H.R. Rep. No. 
1840, 77th Cong., 2d Sess. (1942). 


"For example, on numerous occasions, the Judicial Officer has held that a renegotiated 
contract was voidable when a party to it withheld a material fact he was bound to disclose. 
Hastings Potato Growers Ass'n v. M. Singer’s Sons, 20 Agric. Dec. 734 (1961); Bruce Church, Inc. 
v. O'Day, 31 Agric. Dec. 676 (1972). Moreover, even though the parties to a transaction may 
negotiate settlements after the receiver defaults on payment, such an agreement is not 
considered to be "full payment" for disciplinary purposes because the shipper may not have had 
any choice in agreeing to the terms offered by the receiver. See In re United Fruit & Vegetable 
Co., 40 Agric. Dec. 396 (1981), aff'd sub nom. United Fruit & Veg. Co. v. Dir. of Fruit & Veg. Div., 
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is the positive duty to refrain from corrupting an employee of a person with 
whom it is dealing, e.g., each PACA licensee is obligated to avoid offering a 
payment to a customer’s employee to encourage the employee to purchase 
produce from it on behalf of his employer” (Tr. 330, 412). On the other 
hand, if the employee seeks a payment from the licensee,” the licensee is 
affirmatively obligated to report that request to its customer, could only make 
payments with the customer’s permission,’ and, even then, would risk 
violating PACA with anything more than a de minimis payment (e.g., more 
than a pen, calendar or lighter). 


668 F.2d 983 (8th Cir.), cert. denied, 456 U.S. 1007 (1982); and Jn re The Connecticut Celery Co., 
40 Agric. Dec. 1131, 1138 (1981): 


There is a sound basis for the regulatory requirement that agreements to extend the 
time for payment be made at the time the contract is made. After the buyer has the 
produce, the parties are no longer dealing on equal terms. The seller can no longer 
refuse to sell; the buyer is the only one with options, i.e., he can pay or not pay, as 
agreed. Thus the buyer would have an unfair advantage in any negotiations on payment 
terms after delivery. Jn order to ensure that the parties deal on equal terms, the 
regulations prohibit changes after the contract is made. [Emphasis supplied]. 


Also see the comments of James R. Frazier at Tr. 330: "The PACA establishes a level playing 
field on which traders can trade in the fruit and vegetable industry with confidence. And this 
is really necessary in this industry considering the perishable nature of the commodities and the 
distance in which transactions are traded." 


"1 do not reach the question whether it would be permissible for the licensee to make the 
offer if it had permission from the buyer’s employer. 


"In { 7 of both respondent’s Answer and its Amended Answer, it claims that these payments 
were extorted from it by Magruder’s. However, the record does not show any evidence 
supporting this claim. Thus, there is no evidence on which we may conclude that respondent’s 
allegation has any merit. See United Fruit & Veg. Co. v. Dir. of Fruit & Veg. Div., 668 F.2d 983, 
984-85 (8th Cir. 1982). And, see further discussion of extortion defense, infra. 


“Tr. 412-16. Complainant’s witness Frazier testified that there is an affirmative duty under 
PACA to divulge the request for payment no matter who absorbs the cost. I agree. 
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While the Department has not issued regulations specifically setting forth 
these requirements,’* and while the Congress has not considered similar facts 
and indicated in legislative history that such activity as is involved here ought 
to be considered to be a violation of the PACA, it nonetheless is clear that the 
kind of activity involved here is corrupt and that it is readily perceivable as 
being evil..° See, e¢.g., Administrative Law Judge William J. Weber’s 
comments (as adopted by the Judicial Officer) in Jn re National Beef Packing 
Co., 36 Agric. Dec. 1722, 1728-29 (1972), aff'd sub nom. Nat. Beef Packing Co. 
v. Secretary of Agriculture, 605 F.2d 1167 (10th Cir. 1979):!” 


Commercial bribery is considered unfair and prohibited by the 
courts and administrative agencies because of its actual and possible 
effects on competition in the marketplace. An individual or company 
which makes payments to the employee of another to influence buying 


. interposes an obstacle to the competitive opportunity of 
other traders which is in no way related to any economic 
advantage possessed by him. It is the inevitable consequence of 


57 C.F.R. § 46.26, quoted above, advises licensees that even though it is impracticable to 
specify all of their duties in detail, they are, nonetheless, required to perform any express or 
implied duty. 


Such a practice was described as "secret and corrupt" in 1939. American Distilling Co. v. 
Wisconsin Liquor Co., 104 F.2d 582, 585 (7th Cir. 1939). 


"Further, see United States v. Acme Process Co., 385 U.S. 138 (1966). Congress has 
recognized that a vendor’s action in making payments to a customer’s employee is inherently evil 
and has outlawed them in the government procurement process; Perrin v. United States, 444 U.S. 
37 (1979): while bribery of private parties, sometimes referred to as commercial bribery, was 
not considered as a crime under the common law, it is sufficiently established as an evil so as 
to be covered by the Travel Act, 18 U.S.C. § 1952, which makes it unlawful to travel or use a 
facility in interstate commerce to commit, inter alia, bribery in violation of the law of the State 
in which committed; Ideal Plumbing Co. v. Benco, Inc., 529 F.2d 972 (8th Cir. 1976): In enacting 


§ 2(c) of the Clayton Act as it is amended by the Robinson-Patman Price Discrimination Act, 
15 U.S.C. § 13(c), Congress indicated that price arrangements equivalent to illicit brokerage, such 


as commercial bribery, were contrary to public policy; and British Am. & Eastern Co., Inc. v. 
Wirth, Ltd., 592 F.2d 75 (2d Cir. 1979): An agent’s contract action for compensation from his 
principal can be defeated if the principal shows that the agent breached his trust by accepting 
from the principal’s customers, without the principal’s knowledge, monies intended to influence 
the agent’s actions concerning a matter affecting the principal’s interests. 
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commercial bribery, as it is also with other unfair business 
practices, that competitors will adopt similar tactics to procure 
business. No matter what the character of the competitor’s 
goods, as far as quality is concerned and in the matter of price, 
such an organization will find it extremely difficult, if not 
impossible, to sell, the goods upon the basis of their quality and 
price alone, in the presence of the competitor’s entertainment 
policy ... 2Callman The Laws of Unfair Competition 
Trademarks and Monopolies § 49 (3d ed. 1968). 


Also see Chief Administrative Law Judge John A. Campbell’s decision (as 
adopted by the Judicial Officer) in In re Holiday Food Services, Inc., 45 Agric. 
Dec. 1034, 1043 (1986), aff'd and remanded sub nom. Holiday Food Service, 
Inc. v. Dep’t of Agriculture, 820 F.2d 1103 (9th Cir. 1987) (remanded to 
determine respondent’s ability to pay the penalty): 


Commercial bribery offends both morality and the law. It is an evil 
which destroys the integrity of competition, the heart of commerce, by 
poisoning the judgment of the people who make business decisions. 
Bribed purchasing agents do not make their decisions based solely on 


the comparative merits of competing products available in the 
marketplace. Their distorted judgment inevitably disadvantages 
competing products untainted by bribes. The only way the 
disadvantaged can compete is to offer a bigger bribe, since it becomes 
difficult, if not impossible, to compete on the basis of price, quality or 
service. Unchecked, the practice can spread through the market, 
destroying fair competition everywhere. 


Further see Ross, How Lawless Are Big Companies?, Fortune, Dec. 1980 
(domestic ed.), at 56." 


*Judge Weber, writing in Jn re National Beef Packing Co., supra, 36 Agric. Dec. at 1729, 
quotes a Packers and Stockyards Administration witness as having testified as follows: "It seems 
to me that the person making the bribe has kind of the inside track on the business and can 
exclude competitors because of this relationship with the buyer." The same could well have been 
said in this case. 
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It is also clear that in enacting the PACA, the Congress intended to 
establish a code of fair dealing.’ Based on this, I must conclude that the 
defense relied upon by respondent--that it didn’t know that paying its 
customer’s employees to purchase produce from it, without notifying the 
customer, would violate the PACA--has very little merit. For example, the 


See H.R. Rep. No. 1041, 71st Cong., 2d Sess. 2 (1930): 


The effective control of . . . unfair and unethical practices, such as false accounting 
and failure to pay on the part of commission merchants for produce entrusted to them 
for disposition, the circulation of fictitious and misleading market quotations in 
connection with soliciting of consignments, making false reports concerning the quality 
and condition of products, and the making of fraudulent charges in connection with 
marketing services by commission merchants, dealers, and brokers are problems of long 
standing. These problems are of equal interest and seriousness to the farmer, the 
honest dealer, and the cooperative marketing association. 


... It is believed that the regulation of interstate commerce transactions of 
commission merchants, dealers, and brokers as provided in this bill will provide an 
effective means of suppression and control of the fraudulent practices of which so much 
complaint is heard. The honest commission merchant, dealer, and broker who now, 
individually or through his trade association, vigorously condemns these sharp practices 
will welcome the protection afforded by this bill. The dishonest and unscrupulous 
operator will be required to conduct his business according to long-established principles 
of honesty and fair dealing or engage in some other calling. 


Also see S. Rep. No. 1122, 81st Cong., 1st Sess. 2 (1949): 


The Perishable Agricultural Commodities Act, 1930, has, for twenty years, aided in 
suppressing fraudulent and unfair practices in the marketing of fruits and vegetables in 
interstate or foreign commerce. Its activities have become an integral part of the 
marketing of fruits and vegetables, and it has the unanimous support of both producers 
and handlers in the fruit and vegetable industry. 


Further, see H.R. Rep. No. 543, 98th Cong., 1st Sess. 3 (1983): 

The Perishable Agricultural Commodities Act was enacted in 1930 to encourage fair 
trading practices in the marketing of perishable commodities by suppressing unfair and 
fraudulent practices in the marketing of fresh and frozen fruits and vegetables and 


cherries in brine... . 


Also see the comments of James R. Frazier at Tr. 392. 
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implication in Spinale’s testimony, that he considered this payment to be a 
"brokerage" (Tr. 484-85), is just not credible. (Spinale’s many years of 
experience in the produce business negates this possibility.) In similar 
circumstances in a case brought pursuant to the Packers and Stockyards Act, 
7 US.C. § 181 et seq., In re Hygrade Food Prods. Corp., 26 Agric. Dec. 825, 
831 (1967), the Judicial Officer stated: "We think respondent’s explanation that 
it merely was paying what it considered to be a legitimate broker is incredible 
under the circumstances." The same is true of Spinale’s testimony in the 
instant case. 


Respondent’s Violations of the PACA Are Willful, Flagrant and Repeated. 


The numerous violations committed by respondent constitute flagrant and 
repeated violations of the PACA. American Fruit Purveyors, Inc. v. United 
States, 630 F.2d 370, 373-74 (Sth Cir. 1980); In re George Steinberg & Son, Inc., 
32 Agric. Dec. 236 (1973), aff'd. sub nom. George Steinberg & Son, Inc. v. Butz, 
supra, 491 F.2d at 988.” Furthermore, these violations were willful. A 
violation is willful if, irrespective of evil motive or erroneous advice, a person 
intentionally does an act prohibited by a statute or carelessly disregards the 
requirements of a statute. In re Shatkin, 34 Agric. Dec. 296 (1975); In re 
George Steinberg & Son, Inc., supra, 32 Agric. Dec. at 263-69; Goodman v. 
Benson, 286 F.2d 896 (7th Cir. 1961). Respondent knew or should have 
known that making these payments to induce Crandall to make purchases 


See, also Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.) cert. denied, 389 U.S. 835 (1967); 
Reese Sales Co. v. Hardin, 458 F.2d 183 (1972); Atlantic Produce Co., supra, 35 Agric. Dec. at 
1631; In re JH. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 709 (1978): 


Respondent’s violations are malum prohibitum — not malum in se. Accordingly, there 
is no inconsistency between the finding that [respondent] conducted himself responsibly 
and honorably, and the finding that respondent's failure to pay over $48,000 for produce 
in 73 transactions and $200 in brokerage fees in 20 transactions constitutes repeated, 
flagrant and willful violations of the Act. 


1See also, American Fruit Purveyors, Inc. v. United States, supra, 630 F.2d at 374: "Under 
PACA, an action is willful if a prohibited act is done intentionally, irrespective of evil intent, or 
done with careless disregard of statutory requirements." 
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from it was unlawful, and should have known that it was violating the law.” 
Respondent clearly disregarded the requirements of the PACA, and 
respondent’s violations were, therefore, willful. In re Atlantic Produce Co., 35 
Agric. Dec. 1631 (1976), affd per curiam, 568 F.2d 772 (4th Cir.) 
(unpublished), cert. denied, 439 U.S. 819 (1978); In re Kafcsak, 39 Agric. Dec. 
683 (1980), aff'd, 673 F.2d 1329 (6th Cir. 1981) (unpublished), reprinted in 41 
Agric. Dec. 88 (1982). 


Respondent’s Reply to Complainant’s Appeal. 


Since respondent prevailed before the ALJ, respondent’s reply is keyed to 
arguing that the ALJ committed no errors in reaching the decision to dismiss 
the complaint and amended complaint. Respondent’s main argument is that 
the ALJ’s determinations are entitled to great weight and should not be 
reversed by the Judicial Officer unless "hopelessly incredible." Thus, 
respondent argues, variously, that the ALJ did not err in finding no violation 
of § 2(4) because respondent made no false statements to Magruder’s; that 
complainant’s case, based upon § 2(4), is void for vagueness; that, in any 
event, the payments to Crandall by respondent were extorted; that, lacking the 
statutorily-prerequisite complaint in hand before an investigation could 
commence, complainant nonetheless investigated respondent and thus has filed 


a faulty, unfair PACA proceeding; and that revocation based upon the facts 
of this case would amount to an improper sanction. 

I have carefully considered each and every argument in respondent’s reply 
and find each to be without merit. 

At this point, it is important to emphasize that the ALJ did make this very 
important and correct determination (Initial Decision at 20) (emphasis 
added): 


The point is not whether commercial bribery should be prohibited 
in transactions between dealers and their customers, but whether such 
practices are prohibited by the PACA. It would appear that the PACA 
is not that broad and that Congress intended that other laws regulate 
such activity. 


”See, e.g., Crimes and Offenses Generally, § 18.2-444, Code of Virginia; 15 U.S.C. § 13(c); 
18 U.S.C. § 1952; 53 Am. Jur. 2D Master and Servant § 101; 54 Am. Jur. 2D Monopolies, Etc. 
§§ 142, 163 and 799; Annot., 42 A.L.R. Fed. 276 (1976). 
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However, the Secretary’s policy is liberal in giving great weight to 
proposed interpretations of the law by its constituent agencies. 
[Footnote omitted.] See e.g., Jackie McConnell, et al., 44 Agric. Dec. 
712, 730 (1985); Eldon Stamper, 42 Agric. Dec. 20, 49 (1983); Norwich 
Veal and Beef, Inc., 38 Agric. Dec. 214, 221 (1978). And an argument 
can be made that even though other laws dealing with unfair 
commercial activity have primary authority in this field, it is not 
exclusive authority and that the PACA does cover such matters, as the 
administrative law judge in the Goodman case decided (Sid Goodman 
& Company, Inc. PACA Docket No. 89-523, February 28, 1990). 
Therefore, in view of the Secretary’s policy and for reasons of comity, 
I find that Section 2(4) of the PACA does prohibit commercial bribery 
in transactions between licensed produce dealers and their customers. 


Moreover, the evidence of record is certain that licensee Tipco made 
surreptitious payments to its customer’s employee to induce the employee to 
buy, or continue to buy, its produce, certainly, in derogation of its competitors. 
Under the precepts of the Goodman case, this is enough, in itself, for me to 
find that respondent Tipco deserves the same sanction for the same violation 
as found in the Goodman proceeding. 

It is not my intention to answer all of respondent’s arguments directly, but 


a few should be addressed. Complainant’s argument that the ALJ’s credibility 
determinations are entitled to great weight by the Judicial Officer is correct. 

However, the “hopelessly incredible" standard is misplaced. This applies 
to the ALJ’s credibility determinations, if adopted by the Judicial Officer, and 
is a constraint on the reviewing court, not on the Judicial Officer. 

This principle may be demonstrated by language from cases cited by 
respondent, such as Mattes v. United States, 721 F.2d 1125, 1128-29 (7th Cir. 
1983) (emphasis added), as follows: 


A. Substantial Evidence Review 


Our review of the factual findings made by the Secretary of 
Agriculture is narrow. The Secretary's findings must be sustained if 
they are supported by substantial evidence which is “such relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion{.]" Universal Camera Corp. v. NLRB, 340 U.S 474, 477, 71 
S.Ct. 456, 459, 95 L.Ed. 456 (1951) quoting Consolidated Edison v. 
NLRB, 305 US. 197, 229, 59 S.Ct. 206, 216, 83 L.Ed. 126 (1938), 
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quoted in NLRB vy. Berger Transfer and Storage Co., 678 F.2d 679, 687 
(7th Cir. 1982). See also Swift & Co. v. United States, 393 F.2d 247, 255 
(7th Cir. 1968). 


Despite Diane’s arguments to the contrary, the J.O. is not required 
to accept the ALJ’s findings of fact even when those findings are based 
on credibility determinations. Administrative Procedure Act ("APA") § 
557(b), 5 U.S.C. § 557(b). Rather, as the Supreme Court made clear 
in Universal Camera, the agency is free to substitute its judgment for that 
of the ALJ. The reviewing court still evaluates the J.O.’s decision using 
the substantial evidence test with the caveat that “evidence supporting 
a conclusion may be less substantial when an impartial, experienced 
[ALJ] who has observed the witness and lived with the case has drawn 
conclusions different from the Board’s than when he has reached the 
same conclusion." Universal Camera Corp. v. NLRB, 340 U.S. 474, 496, 
71 S.Ct. 456, 469, 95 L.Ed. 456 (1951). See also Kopack v. NLRB, 668 
F.2d 946, 951-52 (7th Cir. 1982). 


Thus the ALJ’s determinations are not entitled to any special 
deference from the agency except insofar as the ALJ’s findings are based 
on witness credibility determinations. The agency is free independently 
to weigh the evidence and draw its own inferences. The ALJ, of course, 
is best situated to make credibility determinations based on the 
demeanor of witnesses. Kopack, 668 F.2d at 953. [Footnote omitted.] 
See generally 3 K.C. Davis, Administrative Law Treatise 327-36 (2d ed. 
1980). 


The ALJ, finding Diane a credible witness, accepted Diane’s 
statements that she intended to operate independently and did not 
intend to circumvent the suspension orders. The J.O., without explicitly 
rejecting the ALJ’s findings, reversed on the facts holding "the 
uncontradicted, objective circumstances [to be] more persuasive than 
Mrs. Mattes’ testimony." J.O.’s Dec. at 21. The J.O. thus inferred 
from a number of facts and circumstances that Diane’s application for 
registration was part of an attempt to avoid the effects of the 
suspension. [Footnote omitted.] 


This application of Universal Camera to a Packers and Stockyards 
Administration proceeding was based upon the earlier Seventh Circuit case, 
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Kopack v. NLRB, 668 F.2d 946, 952 (7th Cir. 1984) (emphasis added), which 
set forth very clearly the standards of review vis-a-vis the court and the 
agency, as these standards relate to review of an ALJ’s findings and 
conclusions, as follows (emphasis in original): 


Framing the issue on review as being “whether the Board erred" is 
inconsistent with Universal Camera. That case establishes the level of 
scrutiny which must be applied to a Board decision by a reviewing 
court. It does not address what, if any, standard of review the Board 
must apply to an ALJ’s determination. It is not the case that the 
Board must observe the same standard as a court of appeals: "[I]n 
reviewing questions of fact, a court of appeals has less discretion to 
overturn an NLRB determination than the NLRB has to reject 
conclusions of its administrative law judge. ‘[T]he Board is not bound 
by findings and conclusions of an administrative law judge and is free 
to draw its own inferences as well as conclusions when its broader 
experience and expertise is applicable.” U.S. Soil Conditioning v. 
NLRB, 606 F.2d 940, 944 (10th Cir. 1979) (citations omitted). Asking 
whether the Board "erred" therefore is not only outside the scope of 
the Universal Camera decision; framing the issue in such a manner adds 
confusion to an area where clear analysis is already difficult. The sole 
issue before this court is whether there is "substantial evidence" to 
support the Board’s determination. 


It is possible that we misconstrue the petitioners’ argument and that 
they contend this court is bound to uphold the ALJ’s findings because 
they are supported by substantial evidence. This argument also 
misstates the law. Universal Camera makes clear that it is the Board’s 
decision, rather than that of the ALJ, which is subject to scrutiny by a 
reviewing court under the substantial evidence test. 340 U.S. at 488, 71 
S.Ct. at 464. As the Ninth Circuit stated in NLRB v. Pacific Grinding 
Wheel Co., 572 F.2d 1343 (9th Cir. 1978), "if there is evidence to 
support each of two conflicting views, the findings of the Board must 
be allowed to stand despite the fact that we might have reached the 
opposite conclusion on our own." Jd. at 1347 (citations omitted). 


The "hopelessly incredible" rule is discussed with approval by Professor 
Davis, who states in Davis, 3 Administrative Law Treatise § 17.16, at 336 (2d 
ed. 1980): 
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When the agency adopts the ALJ’s findings, the task of the 
reviewing court is normally easier; a common note that is struck is that 
an ALJ’s findings adopted by the agency may not be upset unless it is 
“hopelessly incredible or flatly contradicts either a so-called ‘law of 
nature’ or undisputed documentary testimony." NLRB v. Dinion Coil 
Co., 201 F.2d 484, 490 (2d Cir. 1952); International Union v. NLRB, 
459 F.2d 1329, 1351 (D.C. Cir. 1972) (Tamm, Jr., concurring and 
dissenting); NLRB v. Stark, 525 F.2d 422, 425-26 (2d Cir. 1975), cert. 
denied 424 U.S. 967 (1976); NLRB v. Columbia University, 541 F.2d 
922, 928 (2d Cir. 1976). 


However, Professor Davis makes it clear that an agency is in a different 
position vis-a-vis an ALJ’s findings of fact based on credibility determinations 
than a reviewing court. He states (id. at 327): 


Because of the provision of § 557(b) that "On appeal from or 
review of the initial decision, the agency has all the powers which it 
would have in making the initial decision," the agency is entirely free 
to substitute its judgment for that of the hearing officer on all 
questions, even including questions that depend upon demeanor of the 
witnesses, and even despite the hearing officer’s observation of the 
witnesses. The law that had been established before the APA 
continues: "Even on a question of the credibility of contradictory 
witnesses, notwithstanding the advantage the examiner has of seeing 
and hearing them testify, the Board may differ from the conclusion of 
its examiner." NLRB v. Tex-O-Kan Flour Mills, 122 F.2d 433, 437 (Sth 
Cir. 1941). 


Moreover, Professor Davis explains that an agency can overrule an ALJ’s 
findings based on credibility determinations irrespective of whether a very 
substantial preponderance of the evidence supports the agency’s decision. He 
states (id. at 332) that the “orthodox doctrine" consistent with Supreme Court 
decisions is set forth in Adolph Coors Co. v. FTC, 497 F.2d 1178, 1184 (10th 
Cir. 1974), cert. denied, 419 U.S. 1105 (1975). Quoting from the court’s 
decision rather than the abbreviated version in Professor Davis’ treatise 
(ibid.): 


The findings of the Commission must be accepted by this court if 
there is substantial evidence on the record considered as a whole to 
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support them. Universal Camera Corp. v. National Labor Relations 
Board, 340 U.S. 474, 71 S.Ct. 456, 95 L.Ed. 456 (1951). The 
Commission’s overruling of the Law Judge’s findings on the credibility 
of two witnesses is not required to be supported by a very substantial 
preponderance of the evidence. Federal Communications Commission 
v. Allentown Broadcasting Corp., 349 U.S. 358, 75 S.Ct. 855, 99 L.Ed. 
1147 (1955). And where there is a possibility of drawing two 
inconsistent inferences from the evidence, the Commission is not 
prevented from drawing one. National Labor Relations Board v. 
Nevada Consolidated Copper Corp., 316 U.S. 105, 62 S.Ct. 960, 86 
L.Ed. 1305 (1942); National Macaroni, supra. If the inference is 
supported by substantial evidence, it cannot be set aside even though 
the court could draw a different inference. National Macaroni, supra. 


The Commission must consider the initial decision of the Law 
Judge and the evidence in the record on which it was based. 
Cinderella Career and Finishing Schools, Inc. v. Federal Trade 
Commission, 138 U.S.App.D.C. 152, 425 F.2d 583 (1970). But the 
findings and conclusions of the Law Judge are not sacrosanct and are 
not necessarily binding on the Commission or the court; they are part 
of the record to be considered on appeal. OKC Corp. v. Federal 
Trade Commission, 455 F.2d 1159 (10th Cir. 1972). When the Law 
Judge and the Commission reach opposite results, the Law Judge’s 
findings should be considered on review and given such weight as they 
merit within reason and the light of judicial experience. But this does 
not modify the substantial evidence rule in any way. OKC Corp., supra. 


Finally, I note that the case cited by respondent for the "hopelessly 
incredible" argument was one where the agency had adopted the ALJ’s 
determinations, and not one where the ALJ was reversed. See, Conair v. 
NLRB, 721 F.2d 1355, 1366-67 (D.C. Cir. 1983). 

From the foregoing, it is abundantly clear that the Judicial Officer is not 
bound by the credibility determinations of the ALJ, and that the standard on 
court review is whether there is substantial evidence to support the Judicial 
Officer’s contrary decision. 

It is also worth noting that the other ALJ in the Goodman case saw the 
identical key witnesses and issues involved here the other way, and J have 
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already agreed with the Goodman ALJ (see Appendix). Furthermore, my 
findings and conclusions are based in large part on documentary evidence and 
inferences from the facts. 

Respondent relies on my statement in Jn re Hampshire Open Air-Mkt, Inc., 
41 Agric. Dec. 955, 957 (1982), that it is the "policy" of the Judicial Officer to 
reverse an ALJ’s findings of fact only where the record "compels" such action 
(Respondent’s Reply at 5-6 (July 5, 1990)). Just as court decisions are, at 
times, quietly laid to rest without being expressly overruled, I have found it 
necessary to ignore that "policy" in a number of subsequent cases. It is 
appropriate, now, to expressly overrule the self-imposed limitation set forth 
in Hampshire. 

Respondent’s reply argues that section 2(4) was not violated because Tipco 
made no false statements through its invoicing, because Tipco paid the 25¢- 
per-package payment to Crandall from what respondent characterizes as 
"Tipco’s pocket" (Respondent’s Reply at 8 (July 5, 1990)). However, I do not 
find that the evidence supports respondent’s contention that Tipco itself 
absorbed this 25¢ per package. Rather, the evidence is consistent that Tipco 
charged its other customers 25¢ less than Magruder’s for the same items. 
(CX 6, 10A; Tr. 169-81, 229-30, 491-582). In fact, under cross-examination, 
Tipco’s witness, Mr. Spinale, admitted that Tipco charged Magruder’s more 
than other customers, but Mr. Spinale said that it was for competitive reasons. 


Thus, Tipco has admitted the 25¢-per-package increase, and is really only 
saying, in effect, that the extra 25¢ charge was not for recouping Crandall’s 
pay-off, but for a legitimate competitive purpose, as follows (Tr. 537-39) 
(emphasis added): 


MR. SILVERSTEIN: This $1.50, I have not even gotten to that 
yet, Your Honor. We are just talking about this one single transaction 
where he was making a 50 cent profit on everybody else but 75 cents 
of Magruder’s. And I still have not heard a single reason why he 
justified that. And I suggest to you that the reason why he is not doing 
it is simply because he does not want to say that that quarter was going 
to Crandall where in fact that is where it went. 


MR. BERGER: Your Honor, I move that that be stricken. That 
is purely a statement and utterance and he is testifying. He has got the 
witness and it is his floor. But I would expressly ask Mr. Silverstein -- 
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JUDGE HUNT: Again I think that it is a matter of 
communication at this time. Now you asked about the difference in 
pricing, and Mr. Spinale refers to the $1.50 arrangement in 1988 to 
charge Magruder’s. Now what is the difference? I thought that you 
wanted to know how he arrived at the $1.50 he charged Magruder’s. 
You do not want to know that? 


MR. SILVERSTEIN: It was not even $1.50 charged to Magruder’s 
in here. 


MR. BERGER: I really object and I would ask the Court to 
admonish him not to testify. 


MR. SILVERSTEIN: Your Honor, how can -- 


JUDGE HUNT: One at a time, please. One at time. 
Mr. Silverstein first. 


MR. SILVERSTEIN: He is objecting to my responding to you. I 
am telling you if we look here and we go back to the board where we 
started yesterday with the same transaction, Your Honor, we have a 


transaction in which the price was $7.50 and he charged $8 to other 
people. That is a 50 cent profit. To Magruder’s he charged a base price 
of $8.25. It has nothing to do with the $1.50. 


JUDGE HUNT: You are talking about Complainant’s Exhibit 6 
now that you are referring to? 


MR. SILVERSTEIN: Yes. 

JUDGE HUNT: You see what he has on the board there, the 
$7.50, the $8, and the $8.25, and plus 50 cents before the $8 and plus 
75 cents before the $8.25? 

THE WITNESS: Yes. 


JUDGE HUNT: Now why the difference? 
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THE WITNESS: Because I think that anybody will understand this, 
that anybody in business, in the produce business, I do not know about 
selling nails or screwdrivers, that everybody gets different prices. You 
do not sell one guy for $5, and another guy for $5, and another one for 
$5. You get as much as you can get. That is the way that I thought 
that the American way was. 


JUDGE HUNT: Yes, but you are not being responsive, how did you 
arrive specifically at those situations that you charged Magruder’s more 
than you charged the others, how did you arrive at that? 


THE WITNESS: I was able to get $8.75 from Magruder’s and be 
competitive where he was competitive and the other guys I got $8 from. 
It is all I could get. If one guy would pay me $10, I should not have 
sold them for $10? 


BY MR. SILVERSTEIN: 


Q. So the buyers for those other three companies were sharper 
than Crandiall, is that right? 


A. That is right. 


I find that the reason that Tipco was able to get 25¢ more per package 
from Magruder’s was because Tipco was paying Magruder’s agent for the 
additional business. I do not believe that Crandall would just pay more than 
any other customer of Tipco’s, unless Crandall was pocketing the difference. 
An examination of the documentary evidence reveals that respondent 
maintained rather consistent pricing to all of its customers. Also, when freight 
charges (after June 1988) are subtracted, Magruder’s consistently paid 25¢ per 
package more than respondent’s other customers. Yet, the ALJ (incorrectly) 
found that the additional 25¢ was passed on to Magruder’s on only two or 
three occasions. However, it is manifestly clear from the documentary 
evidence and from the admissions by its employees that respondent was 
recouping the 25¢ it was paying Crandall from Magruder’s on a regular basis. 

The ALJ’s reliance on respondent’s employees’ testimonial claims that it 
operated on a formula pricing basis (cost plus $1.50) with Magruder’s is 
misplaced. The documentary evidence which comes from Tipco’s own records 
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and was created simultaneously with the transactions should have more 
credibility and is entitled to more weight. 

Moreover, Spinale admitted to the Department’s investigators that 
respondent was recouping from Magruder’s the quarter per package it paid 
Crandall, and even noted it on a document he gave them (Tr. 45-46). 
Specifically, the Department’s investigator testified: 


A. He [Mr. Spinale] told me that after June of 1988 that in fact he 
did ad{d] an extra quarter in that he returned to Mr. Crandall -- to 
Magruder’s -- in the price to Magruder’s. 

Q. Mr. Bright, in looking through the Respondent’s records, were 
you able to discover whether or not Magruder’s was charged more for 
produce than other customers of the Respondent? 

A. Yes. 

Q. And, was it? 

A. Yes. 

Q. How can you be certain that it was? 

A. Well, we did -- we went through Respondent’s records and went 
from the invoice price and checked in their accounts receivable to see 
if, in fact, that was the amount that many of its customers paid. We 
check that on a lot of customers. 

Q. Did you discuss this with Mr. Spinale? 

A. Yes. 


Q. And, were your figures deemed to be correct? Did you have a 
discussion with him about how the formula applied? 


A. Yes. 


Q. Now, earlier you indicated that Mr. Spinale had claimed that the 
25 cent per package charge Tipco was paying to Crandall was coming 
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out of Tipco’s profits. Did your investigation reflect that this was a 


true statement? 


A. No. 


Q. How can you be sure of that? 


A. I asked Mr. Spinale. As we went through these lot by lot, sale 
by sale, I sat with Mr. Spinale and had him explain to me case by case 
how these prices that he was charging his customers had been arrived 
at. And, he told me that he had figured in this 25 cent per package 


after June of 1988. 


In addition, in Complainant’s Exhibit 10A, which is in Spinale’s 
handwriting (Tr. 527), he indicated that respondent priced the produce to 


Magruder’s, as follows: 
[Cost] 


plus 10% 
30[¢] 
30[¢] 
30[¢] 
50[¢] 


+ 25[¢] 


SHRINK 
LAB[OR] 

POLY [BAGS] 
MASTER [BAGS] 
FR[EIGH]T 


AFTER JUNE 88 BROK[ERAGE] 


Based on a preponderance of the evidence, I find that respondent was 
recouping from Magruder’s the quarter it was paying Crandall. 

Even if respondent were absorbing the quarter per package payment it was 
making to Crandall, i.e., not charging Magruder’s more than it was charging 
its other customers and not recovering the 25¢ from Magruder’s, the latter 
was still damaged by respondent’s illicit relationship with Crandall because the 
fact that it was paying Crandall 25¢ per package is an indication that it would 
have been willing to sell the produce to Magruder’s for the invoice price less 
25¢. See United States v. Little, 889 F.2d 1367 (Sth Cir. 1989), reh’g denied, 
894 F.2d 406 (Sth Cir. 1990) (Table); United States v. Fagan, 821 F.2d 1002, 
1010-11 (Sth Cir.), cert. denied, 484 U.S. 1005 (1988). Also, respondent’s 
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competitors, who were not similarly engaged in making payments to Crandall, 
were at a distinct competitive disadvantage. 

Respondent argues that section 2(4) was not violated because Tipco made 
no false statements, since Magruder’s Mr. Steppa knew of the payments to 
employee Crandall (Respondent’s Reply at 10 (July 5, 1990)). I reject this 
argument as not being supported by the record. 

Mr. Steppa testified that he was unaware of the payments (Tr. 258). 
Respondent makes several arguments attacking Steppa’s purported ignorance 
of the payments, e.g., that for years prior, various Magruder’s employees joked 
about Crandall receiving payments from suppliers; that Crandall should have 
been subpoenaed by complainant but was not; that the Tipco storage space 
rented to Crandall indicated payments; that Steppa had repeatedly asked 
Tipco’s Spinale if Tipco was giving anything to Crandall; and that Steppa was 
“acting” when he seemed shocked when told by USDA inspectors of Tipco’s 
payments. 

I do not find respondent’s arguments persuasive. For instance, the 
Magruder’s employees’ jokes about Crandall’s payments preceded by several 
years the actual June 1988 beginning of the payments. Crandall was 
subpoenaed in the Goodman case, but did not appear. The arrangement of 
Tipco storage space apparently was for the innocent purpose of holding 
produce for Magruder’s until weekend sale. No evidence is on the record to 
refute this. When Steppa asked Spinale directly in August or September 1988 
if Spinale was giving Crandall anything, Spinale said no. (The ALJ found 
(Initial Decision at 29) that Steppa became aware of the payments in August 
or September. As such, the ALJ should have found, at the very least, that 
violations occurred in June and July 1988, but he did not!) When Steppa 
appeared shocked by the occurrence and the amounts of the payments, he was 
convincing to the USDA investigators (Tr. 108). In sum, these allegations and 
arguments are not convincing that Steppa was aware of the surreptitious 
payments. I note that the ALJ in Goodman decided this same issue in favor 
of Steppa’s credibility that he was unaware, and I affirmed. 

In closing this part, I note that I am also aware that the Magruder’s chain 
increased from 3 to 17 stores during Crandall’s employment (Tr. 260). It is, 
therefore, understandable that Crandall had a large degree of delegated 
authority during this expansion period. Also, I fail to glean from the record 
any apparent reason why Steppa should want his employees to receive 
payments from suppliers. In fact, Magruder’s written policy was to the 
contrary. Complainant’s Exhibit 8 contains the "Magruder, Inc. Employee 
Handbook (Employee Code of Conduct #15)" which states that "[a]ccepting 
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gifts, gratuities, discounts or other favors from company’s vendors or excessive 
fraternization with them is expressly prohibited." Crandall had even been 
challenged by Steppa for personal conversion of a television set given by the 
South Carolina Peach Board to promote peaches (Tr. 245, 294, 501). 

Respondent argues that the allegations of the complainant, based upon 
implied duties under § 2(4), violate due process (Respondent’s Reply at 20-28 
(July 5, 1990)). I disagree. 

The argument is that the PACA, and the Department’s regulations 
thereunder, do not provide sufficient notice to respondent that commercial 
bribery would violate the PACA. Moreover, respondent argues that 
fundamental fairness would require that there be some prior PACA decision 
on the record to show the Secretary’s position. Also, that Packers and 
Stockyards cases finding commercial bribery to be a violation of the P&S Act 
should not apply to PACA; and in any event, do not constitute proper warning 
to PACA licensees. 

I reject respondent’s view for the many reasons already stated above. The 
scheme entered into by the licensee involved hundreds of thousands of dollars 
worth of produce, and tens of thousands of dollars in sub-rosa payments. The 
Act’s remedial provisions prohibiting the failure, without reasonable cause, to 
perform any express or implied duty (7 U.S.C. § 499b(4)) are sufficient to 
advise regulated licensees that they cannot engage in the massive commercial 
bribery involved here. 

In addition, the fact that the Secretary until now (Goodman, of course, 
arose out of the same situation) has not had sufficient evidence to prosecute 
a PACA licensee involved in commercial bribery is no reason to exonerate 
respondent. It is axiomatic in administrative law that the agency has 
prosecutorial discretion to pursue those violators where it can make its case. 
Even if complainant had previously failed to proceed against others for similar 
violations (which is not the case), violators are not excused because violations 
in similar circumstances were not prosecuted, or the violator was not 
sanctioned in the same fashion as other violators. (See In re Ozark County 
Cattle Co., 49 Agric. Dec. 336, slip op. at 43-44 (Mar. 19, 1990); and Jn re 
Kaplinsky, 47 Agric. Dec. 613, 638 (1988)). 

The fundamental unfairness in this case concerns not only Magruder’s, but 
also other PACA licensees who were deprived of possible business 
opportunities by Tipco’s violations. Tipco was charged under § 2(4) for illicit 
payments of tens of thousands of dollars to secure hundreds of thousands of 
dollars in business. This is not a case of a promotional TV set. 
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Respondent argues that this was not commercial bribery; rather, Tipco was 
the victim of extortion. I disagree. 

The ALJ did not decide whether extortion is a defense to the charges 
brought against the respondent, because (he states) it was unnecessary due to 
his ruling on the issue (Initial Decision at 22). Respondent’s primary defense 
to the complaint is that its payments to Crandall ought to be excused because 
they were "extorted" from it. Even if that were true (which is not adequately 
shown here), it would be irrelevant and immaterial. The fact still remains that 
respondent did not have to agree to make the payments--it could have 
contacted Magruder’s--it could have contacted a county, state, or Federal law 
enforcement official (including PACA officials). But, respondent voluntarily 
chose to pay Crandall, not once, not twice, but weekly over a lengthy period 
of time--a period long enough to conclude that, except for its behavior having 
come to the attention of the Department, it would have continued making 
those payments today. 

Moreover, respondent’s argument fails on the point of whether it was 
"compelled" to make these payments. It is argued that it had to bribe 
Crandall because, at the time Crandall allegedly demanded the payments, 
Magruder’s owed it about $275,000, which respondent feared Magruder’s 
wouldn’t pay (Tr. 482). This argument lacks merit. Magruder’s had a legal 
obligation under the PACA and under general commercial law to pay 
respondent for the produce it received and accepted. Therefore, neither 
Crandall nor Magruder’s could have refused to pay. It follows that 
respondent was under no compulsion to make the payments to Crandall. 
Indeed, the record clearly establishes that respondent made the payments to 
Crandall voluntarily in order to induce Crandall to continue purchasing 
produce from it because it was greatly benefiting from those increased sales. 
Respondent’s business greatly improved over the period of time in which 
respondent did business with Crandall. Complainant’s Exhibit 9, Table II, 
reflects that, from October 1987, before the scheme began, to December 1988, 
when it ended, respondent’s total monthly business increased from $389,656.95 
to $802,763.69--an increase of 106%. This sales increase is directly related to 
the respondent’s increased sales to Magruder’s through Crandall. Clearly, 
respondent greatly benefitted from Spinale’s arrangements with Crandall. 

Moreover, because of its special arrangements with Crandall, respondent 
was able to use space and equipment which it owned or was leasing which 
otherwise would have gone fallow (Tr. 610-13). With regard to this space, in 
its initial submission, respondent claims that it did not pursue other uses for 
this space. However, there is nothing in the record to indicate that it had 
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alternatives for this space other than to use it to store the "fruit" it was 
purchasing to sell to Magruder’s. Indeed, Spinale testified that that space had 
not been used since August 1987 (Tr. 611). 

In connection with its argument that, based on the facts in this case, 
Crandall must be said to have "extorted" the $38,092.50 from it, respondent 
made a legal argument that Magruder’s is liable for Crandall’s alleged 
unlawful activities. This argument has no merit. The cases cited, and the 
principles of law argued, do not support its contention except superficially. 
Rather, the facts herein compel a legal conclusion that Magruder’s was 
victimized by the illicit activities engaged in by respondent and Crandall. 
Agency law, interpreted in decided cases, supports a conclusion that 
Magruder’s cannot be construed to be responsible for the acts of Crandall. 
In Union City Barge Line, Inc. v. Union Carbide Corp., 823 F.2d 129, 138 (Sth 
Cir. 1987), it was decided that an employer is not liable for an employee’s 
criminal acts, committed outside his or her scope of employment, if those 
actions injure the employer. Also see Restatement (Second) of Agency § 235. 
As respondent issued the checks directly to Crandall, even mailing them to his 
home, respondent must be charged with the knowledge that Crandall was 
operating in his own interests and not as an agent of Magruder’s. This also 
relieves Magruder’s from responsibility for Crandall’s actions. Restatement 
(Second) of Agency § 262. 

Moreover, even though the respondent cited it as supporting the 
proposition that Crandall’s alleged "extortion" of the payments from Tipco 
may be attributed to Magruder’s, the reporter’s notes (which are found in the 
Restatement’s Appendix) relating to Restatement (Second) of Agency § 261, 
"Agent’s Position Enables Him to Deceive," make it clear that its application 
does not result in that conclusion. See Restatement (Second) of Agency § 261, 
Appendix at 421: 


It is difficult to state more definitely than is done in this section the 
limits of [a principal’s] liability [to third persons for an agent’s actions]. 
It would seem to be clear that if the agent is purporting to act as an 
agent and doing the things which such agents normally do, and the 
third person has no reason to know that the agent is acting on his own 
account, the principal should be liable because he has invited third 
persons to deal with the agent within the limits of what, to such third 
persons, would seem to be the agent’s authority. To go beyond this, 
however, and to permit the third persons to recover in every case 
where the agent takes advantage of the standing and position of his 
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principal to perpetrate a fraud would seem to be going too far. Thus, 
undoubtedly, the fact that a person is a bank cashier causes third 
persons to trust him; but the bank should not be liable to third persons 
defrauded by the cashier merely because the position he occupied more 
readily inspired the belief that he was trustworthy. ... [In cases in 
which] the principal is not benefitted, and the transaction which actually 
causes the loss is not one in which the agent purports to represent the 
principal, liability should not follow. 


In the instant case, there is no allegation and no evidence that Crandall 
purported to represent Magruder’s in allegedly "demanding" the payments 
from Tipco. Rather, the evidence indicates that Crandall acted entirely on his 
own, e.g., the checks which Tipco used to pay Crandall were made out to 
Crandall, and either handed to him or mailed to his home address (CX 2, 9 
(p. 2)). Respondent knew that Crandall was acting on his own, which 
supports a conclusion that Magruder’s was not responsible for Crandall’s 
actions. 

Furthermore, not even the cases cited by respondent support its position. 
For example, respondent cites United States v. Lisinski, 728 F.2d 887 (7th 
Cir.), cert. denied, 469 U.S. 832 (1984), as standing for the proposition that 
"[e]xtortion is the wrongful use of economic fear to obtain money." However, 
respondent failed to grant cognition to the remainder of the court’s discussion 
on this point. The court also held, as have the other courts which have 
considered this question, that the “economic fear" to which it referred must be 
"reasonable." Id. at 891. The decisions of the other courts cited by 
respondent also stand for this proposition, including United States v. Burke, 
781 F.2d 1234 (7th Cir. 1985), which cites Lisinski in support; United States v. 
Haimonitz, 725 F.2d 1561 (11th Cir.), cert. denied, 469 U.S. 1072 (1984); and 
United States v. Kopituk, 690 F.2d 1289 (11th Cir. 1982), cert. denied, 469 U.S. 
1209 (1983). Moreover, even where the court did not specifically address the 
question of "reasonable fear" in the cases cited by respondent, later decisions 
make it clear that that concept was included within the court’s reasoning. Cf. 
United States v. Brecht, 540 F.2d 45 (2d Cir. 1976), cert. denied, 429 U.S. 1123 
(1977), which is cited by respondent as it is explained by United States v. 
Covino, 837 F.2d 65 (2d Cir. 1988). 

As applied herein, Spinale’s feigned "fear" that Magruder’s would not pay 
Tipco for the produce which Magruder’s had already received and accepted 
is unreasonable in view of the fact that such payments were required by the 
PACA and other more general legal principles. Thus, the payments it made 
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to Crandall were not "extorted" from it. Further, the Lisinski court also points 
out, id. at 892, that even though the payments might have been "extorted" 
from it, a prosecution of it for bribery would not be precluded, as follows: 


Lisinski contends that this is a case of bribery, not extortion, 
because of the fact that Patras was willing to pay to influence official 
action and because there was no compulsion on Lisinski’s part. This 
argument is routine in extortion cases and meritless on the facts of this 
case. Bribery and extortion are not mutually exclusive. United States 
v. Price, 617 F.2d 455 (7th Cir. 1979). "That such conduct may also 
constitute ‘classic bribery’ is not a relevant consideration." United 
States v. Braasch, 505 F.2d 139, 151 (7th Cir. 1974), cert. denied, 421 
US. 910, 95 S.Ct. 1561, 43 L.Ed.2d 775 (1975). Regardless of the fact 
that a prosecution for bribery might have been sustained, there exists 
more than adequate evidence to sustain Lisinski’s extortion conviction. 


This same reasoning is evident in United States v. Hall, 536 F.2d 313, 321 
(10th Cir.), cert. denied, 429 U.S. 919 (1976), as follows: 


The question of charging Hall with the acceptance of a bribe need 
not be considered. We disagree with the argument advanced that 
bribery and extortion are mutually exclusive. To be sure, they are 
distinct crimes as shown by United States v. Addonizio, 451 F.2d 49, 
72-73 (3d Cir.), cert. denied, 405 U.S. 1048, 92 S.Ct., 31 L.Ed.2d 591 
(1972); United States v. Hyde, 448 F.2d 815 (Sth Cir. 1971), cert. denied, 
404 U.S. 1058, 92. S.Ct. 736, 30 L.Ed.2d 745 (1972); United States v. 
Kahn, 472 F.2d 272, 278 (2d Cir.), cert. denied, 411 U.S. 982, 93 S.Ct. 
2270, 36 L.Ed.2d 958 (1973). It cannot be said that in a bribery case 
there is never an aspect of coercion on the part of the bribee. The 
Seventh Circuit has said that such conduct (extortion) may also 
constitute classic bribery. The [United States v. Braasch], 505 F.2d 139 
(7th Cir. 1974), cert. denied, 421 U.S. 910, 95 S.Ct. 1562, 43 L.Ed.2d 775 
(1975)] court also noted that bribery and extortion are not to be 
considered mutually exclusive nor does the fact that the alleged victims 
of the extortion were also bribers nullify anything. See United States v. 
Hyde, supra. 


So, therefore, charging Hall with extortion and Taylor with bribery 
was not logically inconsistent. Nor do we see any inconsistency giving 
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rise to the invalidity arising from Hall extorting from Taylor to bribe 
Rogers because, first, there is no logical inconsistency and, second, 
modern courts refuse to apply these mechanical rules which in years 
past made for easy but often unjust decisions. 


In point of fact, the defense espoused by respondent has been rejected by 
the courts in cases with like circumstances, see e.g., United States v. Colacurcio, 
659 F.2d 684, 690 (Sth Cir. 1981), cert. denied, 455 U.S. 1002 (1982), as 
follows: 


Appellants reason that they were coerced by the police into offering 
bribes and that such economic coercion--sufficient to establish a case 
under the Hobbs Act, 18 U.S.C. § 1951--is a complete defense to the 
bribery charge. 


This argument is unconvincing for three reasons. First, the 
Supreme Court held in United States v. Bailey, 444 U.S. 394, 100 S.Ct. 
624, 62 L.Ed.2d 575 (1980), that the duress defense is not available "if 
there was a reasonable, legal alternative to violating the law, ‘a chance 
both to refuse to do the criminal act and also to avoid the threatened 
harm.” Jd. at 410, 100 S.Ct. at 634 (citing W. LaFave & A. Scott, 


Handbook on Criminal Law 379 (1972)). In the present case there 
were legal alternatives available: the matter could have been reported 
to the Internal Affairs Division of the New Orleans Police Department, 
[footnote omitted] to the district attorney, or to the United States 
attorney. Since appellants failed to pursue available reasonable 
alternatives, they may not successfully raise the duress defense. 
[Footnote omitted.] 


Further, appellants’ insistence that extortion can be a defense to 
bribery is incorrect. See United States v. McPartlin, 595 F.2d 1321 (7th 
Cir.), cert. denied, 444 U.S. 833, 100 S.Ct. 65, 62 L.Ed.2d 43 (1979). 
Therefore, even if the appellants were subjected to extortion, they can 
still be convicted on the bribery charge. 


In the instant case, respondent, as did the appellants in Colacurcio, had 
available to it many reasonable, legal alternatives to violating the law. Spinale, 
after he was approached by Crandall, could have contacted Mr. Steppa; he 
could have contacted the PACA Branch; he could have contacted the Federal 
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Bureau of Investigation; he could have contacted the Maryland State Police; 
and/or he could have contacted the Howard County police (the Jessup, 
Maryland, market is in Howard County). But, Spinale instead took the 
opportunity to greatly increase Tipco’s business. Under these circumstances, 
respondent has hardly proven any facts exculpating it from the PACA 
violations, which complainant proved by substantial evidence in the record. 
Ultimately, respondent has failed to show that it, and not Magruder’s, was the 
victim. 

Respondent argues that the ALJ did not err in concluding that the PACA 
Branch had conducted a faulty and unfair investigation (Respondent’s Reply 
at 34-41 (July 5, 1990)). I disagree. 

The record is clear that the PACA Branch, in conducting a complaint- 
based investigation of Sid Goodman & Co., discovered evidence that 
Goodman was paying Crandall 25¢ per package for produce he purchased 
from it on behalf of Magruder’s. When, as part of this complaint-based 
investigation, PACA Branch officials interviewed Mr. Steppa, he raised 
questions regarding Tipco. Mr. Steppa indicated that Crandall had been 
buying more from Tipco than it had in the past and that, when Spinale called 
Crandall, their conversations were furtive. This provided the PACA Branch 
with sufficient cause to investigate respondent’s records. This review indicated 
that it, too, was paying Crandall 25¢ per package for the produce he was 
buying from Tipco on Magruder’s behalf, and that Crandall, during 1988, had 
increased Magruder’s purchases from respondent. 

Moreover, respondent’s employees, when interviewed by the Department’s 
investigators admitted that, after June 1988, Tipco was making these 
payments, as well. Based on this evidence, the complainant had no choice but 
to proceed against respondent. 

The ALJ implies that the investigation was faulty because the 
Department’s investigators made no attempt to interview Crandall. He finds 
not satisfactory the investigators’ testimony that Crandall was not interviewed 
because he was never on the market when they were there; that the 
investigation, including the admissions made by Spinale and by the 
respondent’s other employees, contained sufficient proof that the respondent 
was making the payments to Crandall; that there was really no need to 
question him; and that, based on their experience in attempting to discuss this 
matter with the buyer for another supermarket chain who had been receiving 
payments from Sid Goodman & Co., Crandall would probably not speak with 
them. I find that the investigators had just cause for these views. (I note also 
that in Goodman, the record contained a lengthy deposition given by Crandall 
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in a private court case, and I adopted the ALJ’s view that "a thorough 
examination of the deposition results in the conclusion that in fact Mr. 
Crandall did not inform Mr. Steppa of the per package payment he had 
received from respondent [Goodman]" (Appendix, slip op. at 25)). 


Miscellaneous Motions by Complainant. 


Complainant’s appeal contains a number of specific complaints concerning 
the ALJ’s handling of this proceeding; for instance, that the ALJ should have 
denied respondent’s motion for a more definite statement in the original 
complaint; that the ALJ made numerous erroneous rulings at the hearing; that 
the ALJ erroneously admitted all of respondent’s exhibits; that the ALJ 
allowed respondent’s counsel the latitude to harass government witnesses; that 
the ALJ erroneously applied the marital privilege to insulate respondent’s 
witness from cross-examination, even though both spouses were corporate 
officers of respondent; and that the ALJ made numerous erroneous 
conclusions, findings of fact, and credibility determinations (Complainant’s 
Appeal at 2-39 (May 10, 1990)). 

Since I am vacating the ALJ’s decision, no ruling is necessary on most of 
these. Moreover, the remaining complaints, except for the motion to strike 
“all of respondent’s exhibits and testimony regarding them" (id. at 13), do not 
really lend themselves to effective remedial action by the Judicial Officer. 
Performing the surgery requested would not improve this record, in any 
event.” Thus, complainant’s motion to strike respondent’s exhibits, and all 
the attendant testimony thereto, is denied. 

Further, any and all other motions and arguments by either party, even if 
not specifically addressed, have been considered, and are hereby denied, to the 
extent that they are inconsistent with the final decision herein. 


Sanction. 


Respondent’s violations are extraordinarily serious. Complainant seeks 
revocation of respondent’s license as the proper sanction in this matter, and 
I agree. Support for the issuance of this sanction is found in the testimony of 
Mr. James R. Frazier (Tr. 328-32). The decisive factors which entered into 


25Some multi-page exhibits do not have separately numbered pages. Each page of a multi- 
page exhibit should be separately numbered. 
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complainant’s consideration for this recommendation were there discussed, 
and include: number of violations; period of time during which violations took 
place; seriousness of violations; impact of the violations on the industry as a 
whole; the interests of the Secretary in ensuring that the crucial basic trust 
relationship which exists among members of this multi-billion dollar industry 
is maintained; the management decision made by respondent; and the need 
of the Department, the industry regulator, to eliminate this kind of conduct. 
Taking all these factors into consideration, the sanction sought by complainant 
will be granted. In re J.H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705 
(1978); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236 (1973), aff'd, 491 
F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 

I have carefully considered all of respondent’s arguments against 
revocation (Respondent’s Reply at 42-51 (July 5, 1990)) and find them 
without merit. In this decision, I am guided by the Goodman decision, 
attached as an Appendix. 

In closing, I note that an affirmance of the ALJ’s initial decision would 
have the deleterious effect of communicating to the produce industry that it 
is acceptable under PACA for a licensee to pay the employee of a customer 
to make purchases from it on behalf of his/her employer. This is not the 
message the Secretary would have the produce industry receive from the 
Department. Based upon the preponderance of the evidence in the record, 
and upon inferences drawn therefrom, I find that respondent violated the 
PACA as alleged in the complaint. 

For the foregoing reasons, the following order should be issued. 


Order 
The license of Tipco, Inc., is revoked. 
This order shall take effect on the 30th day after service of this Decision 


and Order on respondent. 


APPENDIX 


In re Sid Goodman & Co., 49 Agric. Dec. 1169 (Sept. 26, 1990), appeal 
docketed, No. 90-2209 (4th Cir. Oct. 25, 1990). 
[Not published herein.-Editor]} 
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In re: CONSUMER PRIDE, INC. 
PACA Docket No. D-90-520. 
Decision and Order filed July 18, 1990. 


Purpose of the PACA - Notice to show cause - Failure to make full payment promptly - 
Agreement to extend payment terms - Willfulness - Failure to deliver produce - Operation 
without a license. 


Agreements to extend payment terms must be in writing and be entered into prior to a 
transaction to which those extended payment terms apply. The party claiming the existing of 
such an agreement has the burden of proving it. Respondent failed to meet this burden. Judge 
Bernstein found that respondent violated the PACA and that no license should be issued 
because respondent failed to make fully payment promptly for perishable agriculture 
commodities purchased in interstate commerce. The violations were willful, and constituted 
flagrant and repeated violations. The Secretary has the authority to deny a license to an 
applicant, or any officer or holder of more than 10% of the stock if the applicant is a 
corporation, if the applicant prior to the date of the application engaged in any practice 
prohibited by the PACA . Judge Bernstein also found that respondent failed to deliver produce 
and operated as a dealer without a license. 


Edward M. Silverstein, for Complainant. 
Marion H. Smoak, Washington, D.C. for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is a combined disciplinary and notice to show cause proceeding 
brought pursuant to the provisions of the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. § 499a et seq.; the "PACA"), the Regulations 
promulgated pursuant to the PACA (7 C.F.R. §§ 46.1 through 46.45), and the 
Rules of Practice Governing Formal Adjudicatory Administrative Proceedings 
Instituted by the Secretary (7 C.F.R. §§ 1.130 through 1.151; the "Rules of 
Practice"). The proceeding was instituted by a Notice to Show Cause and 
Complaint filed on February 8, 1990, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Department of 
Agriculture. Complainant has alleged that Respondent has violated the PACA 
and therefore should be subject to sanctions and should be denied a license 
under the PACA. In its February 20, 1990 Answer, Respondent denied 
violating the PACA. 

A hearing was held before me on May 9, 10, and 16, 1990, in Washington, 
D.C. Complainant was represented by Edward M. Silverstein, Esq., Office of 
the General Counsel, U.S. Department of Agriculture, Washington, D.C. 
20250. Respondent was represented by Marion H. Smoak, Esq., 5047 Lowell 
Street, N.W., Washington, D.C. 20016. The parties filed proposed findings of 
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fact, proposed conclusions of law and briefs on July 2, 1990. All proposed 
findings, proposed conclusions and arguments have been considered. To the 
extent indicated they have been adopted. Otherwise, they have been rejected 
as irrelevant or not supported by the evidence. Based upon the entire record 
and applicable law, I make the following findings of fact, conclusions and law 
and order. 


Findings of Fact 


1. Respondent, Consumer Pride, Inc., is a Maryland corporation whose 
business and mailing address is 1273 4th Street, N.E., Washington, D.C. 20002, 
and whose corporate address is c/o Mr. Jeffrey Nadel, 8701 Georgia Avenue, 
Suite 804, Silver Spring, Maryland 20910. (Complaint {{ 1 and 2; Answer, 
page 2, Items 1 and 2; Complainant’s Exhibits (CX) Nos. A, B, D, G, H, S, 
T, U and V; Respondent’s Exhibits (RX) Nos. B, C, F, G, H, and I; Hearing 
Transcript (Tr.) pages 13, 150-51, and 180-82.) 

2. During the period from April 1989, through January 1990, Respondent 
purchased, received, and accepted 46 lots of mixed fruits and vegetables, all 
being perishable agricultural commodities, from Ehrlich Poultry Co., Inc. 
("Ehrlich"), Hyattsville, Maryland, with which it has a "Sole Source 
Agreement," in interstate commerce, but failed to make full payment promptly 
of the agreed purchase prices, or balances, in the total amount of $264,028.70. 
By the end of April 1990, Respondent had paid Ehrlich all monies which were 
unpaid and overdue for produce. (Complaint { 7; Answer, page 2, Item 7, 
and Exhibit B; CX C, D, E, R, and M; Tr. 121-23, and 174.) 

3. During the period November 1988 through May 1990, Respondent 
engaged in business, in interstate commerce, as a dealer in fresh and/or 
frozen fruits and vegetables as that term is defined in section 1(6) of the 
PACA, 7 U.S.C. § 499a(6), without holding a valid and effective license. 
(Complaint { 8; Answer, page 3, Item 8; CX A, B, C, D, E, F, G, H, I, J, K, 
M, U, and V; RX B, C, D, F, G, H, and I; Tr. 111-12, 127, 129, 155, 183-84, 
204, 209, 214, 222, and 255-57.) 

4. Effective July 12, 1988, the Secretary made a finding that Save-More 
Foods, Inc., also trading as Taylor & Sons, during the period February 
through November 1987, had committed repeated and flagrant violations of 
the PACA and ordered that its license be revoked. Among the persons who 
were determined to be responsibly connected with Save-More Foods, Inc., was 
Clarence W. Oliver, Jr. ("Oliver"). (Complaint { 9; Answer, page 3, Item 9; 
CX N and O; Tr. 183-84.) 
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5. On or about June 24, 1988, Respondent filed an application for a 
PACA license in which Oliver was listed as being a 50% stockholder and its 
president. This application was rejected, pursuant to section 4(b) of the 
PACA, 7 U.S.C. § 499d(b), on or about July 21, 1988, because Oliver had 
been determined to be responsibly connected with Save-more Foods, Inc., 
during the period in which it committed it committed repeated and flagrant 
violations of the PACA. (Complaint { 10; Answer, page 3, Item 10; CX B; 
Tr. 184) 

6. On or about August 22, 1988, Oliver challenged the finding that he was 
responsibly connected with Save-More Foods, Inc., pursuant to the applicable 
rules of practice which are found at 7 C.F.R. § 47.47 et seq. In an order, 
effective August 28, 1989, the presiding officer found that Oliver had been 
responsibly connected with Save-More Foods, Inc., during the period in which 
it committed repeated and flagrant violations of the PACA. (CX O) 

7. After its June 24, 1988, application was denied pursuant to section 4(b) 
of the PACA, Respondent did not file another application for a PACA license 
until January 12, 1990. (CX A; Tr. 184) 

8. In its January 12, 1990, application for a PACA license, Respondent 
lists Gloria Oliver as a director and 50% stockholder. Gloria Oliver is 
Oliver’s wife. The alleged transfer of Oliver’s interest in Respondent to 
Gloria Oliver is a subterfuge. The true ownership and interest in Respondent 
remained in Oliver. (Complaint { 12; Answer, page 4, Item 12; CX A and P; 
Tr. 22-26, 36-42, 49, 51, 57-59, 79-80, 116, 144, and 224.) 

9. Respondent leases space at 5226 Monroe Place, Hyattsville, Maryland, 
from a corporation named Onyx Foods, Inc., which leased the space from 
Ehrlich. Onyx Foods, Inc., is an entity which is owned by Oliver and 
Benjamin S. Ross ("Ross"). All of the produce which Respondent purchases 
is stored at this location and is shipped from there to its customers. (Tr. 13, 
14, 113, 144) 

10. On February 20, 1990, Respondent submitted an application for a 
PACA license to the Department. The Department returned the February 20, 
1990, application to Respondent by letter dated February 27, 1990, inter alia, 
because Respondent had not withdrawn its January 12, 1990, application. (CX 
V and W; Tr. 262-264) 

11. In the February 20, 1990, application, Respondent indicated that 
neither Oliver nor his wife was involved with Respondent but that Ross had 
become its 100% stockholder and that Donald F. Dunlap ("Dunlap") had been 
added as a corporate director. The other person listed on that "application" 
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as holding a responsibly connected position with Respondent is Bernard H. 
Reese ("Reese"). (CX A and V) 

12. Neither Dunlap nor Reese has experience in the produce business, 
neither has invested any money in Respondent, and neither is involved in the 
day-to-day affairs of Respondent. (Tr. 95-105) 

13. Oliver is still actively involved in Respondent’s business affairs. (CX 
P; Tr. 22-26, 36-42, 49, 51, 57-59, 79-80, 87, 116, 144, 224, and 239) 

14. Respondent is not sufficiently capitalized to enable it to make timely 
payment of its debts. (CX L; Tr. 26-29, 31-32, 46, 48, 50-52, 192, and 205) 

15. Respondent has held several contracts to provide the District of 
Columbia Public Schools ("the DC Schools") with fresh fruits and vegetables 
which contracts were awarded through the District of Columbia’s minority 
business program. Respondent has failed to carry out all of the specific 
requirements of these contracts. This has included Respondent’s failure to 
make timely delivery of produce. As a consequence of Respondent’s 
contractual failures, the DC Schools has terminated one of Respondent’s 
contracts. (CX U; Tr. 18-19, 57-61, 65-68, 72-77, 83, 88-92, 155-57, 161-70, 
and 304-5) 


Discussion and Conclusions of Law 


The PACA was enacted to regulate and control the handling of fresh fruits 
and vegetables. 71 Cong. Rec. $2163 (May 29, 1929). Its passage was 
occasioned by the severe losses that shippers and growers were suffering due 
to unfair practices on the part of commission merchants, dealers, and brokers. 
H.R. Rep. 1041, 7ist Cong., 2d Sess. (1930). Its primary purpose was to 
provide a practical remedy to small farmers and growers who were vulnerable 
to the sharp practices of financially irresponsible and unscrupulous brokers in 
perishable agricultural commodities. Chidsey v. Guerin, 443 F.2d 584 (6th Cir. 
1971); O’Day v. George Arakelian Farms, Inc., 536 F.2d 856 (9th Cir. 1976). 
"Accordingly, certain conduct by commission merchants, dealers, or brokers 
[was] declared to be unlawful. 7 U.S.C. § 499b." Id. at 858. Enforcement is 
effectuated through a system of licensing with penalties for violation. H. Rep. 
1041, 71st Cong., 2d Sess. (1930) 3. See, also, George Steinberg and Son, Inc. 
v. Butz, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 
Complementary to this enforcement scheme, the Secretary is provided with 
the authority to refuse to issue a license to an applicant which has committed 
acts prohibited by the PACA. 
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As a disciplinary action, the purpose of this proceeding is to determine 
whether Respondent violated section 2(4) of the PACA (7 U.S.C. § 499b(4)); 
and if so, what sanction should be imposed. As a notice to show cause 
proceeding, it must be determined whether Respondent is eligible for the 
issuance of a license pursuant to the PACA. For the reasons set forth, I find 
that Respondent has violated the PACA and that no license should be issued 
to Respondent at this time. 


1. Respondent Failed to Make Timely Payment for Its Pr e Purch 

Section 2(4) of the PACA (7 U.S.C. § 499b(4)) makes it unlawful for any 
commission merchant, dealer, or broker to fail to "make full payment 
promptly" of its obligations for transactions involving perishable agricultural 
commodities made in interstate commerce. "Full payment promptly" is 
defined as requiring payment of the agreed purchase prices for produce within 
10 days after the day on which the produce is accepted. (7 C.F.R. § 
46.2(aa)(5)) Complainant alleged that Respondent violated the PACA and 
the Regulations by failing to make full and prompt payment of the agreed 
purchase prices with respect to 46 transactions involving perishable 
agricultural commodities, in interstate commerce, for a total of $264,028.70. 
While in its Answer, Respondent denied violating the PACA, at the hearing, 
Respondent did not credibly dispute that it failed to make full payment 
promptly. 

Respondent’s sole defense against the allegation that it failed to make 
timely payment for its produce purchases from Ehrlich is its claim that, 
pursuant to its contract with Ehrlich (Exhibit B to its Answer), it was not 
required to make payment for its produce purchases in accordance with the 
Department’s regulations. (Tr. 103) However, that document contains no 
provision which grants Respondent extended payment terms. In fact, the 
contract’s provision which deals with payments, "10. Invoices,” clearly 
contemplates that Respondent would make timely payment for its produce 
purchases and includes a provision which requires Respondent to pay interest 
for untimely payments. 

The Department’s regulations, 7 C.F.R. § 46.2(aa)(11), require that 
agreements to extend payment terms be in writing and be entered into prior 
to a transaction to which those extended payment terms apply. Further, the 
party claiming the existence of such an agreement has the burden of proving 
it. Respondent has failed to show that it complied with this provision. To the 
contrary, Raymond Dexter Thomas II, a USDA investigator, testified that 
Martin Ehrlich, when asked whether the amount which Ehrlich’s records 
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showed Respondent owed was correct, told Thomas that the records were 
correct and that there was no agreement extending payment terms. (Tr. 167- 
8) 

Respondent’s failures to make timely payment violate section 2 of the 
PACA (7 U.S.C. § 499b). Atlantic Produce, 35 Agric. Dec. 1631 (1976), aff'd 
mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978). Moreover, 
Respondent’s numerous violations constitute flagrant and repeated violations. 
American Fruit Purveyors v. United States, 630 F.2d 370, 373-374 (Sth Cir. 
1980); G. Steinberg & Son, Inc., 32 Agric. Dec. 236 (1973), aff'd sub nom., 
George Steinberg and Son, Inc. v. Butz, supra, 491 F.2d 988. 

Since the sanction sought does not involve suspension or revocation of a 
license, it is not necessary to rule on whether Respondent’s violations were 
willful, See G. Steinberg & Son, supra, 32 Agric. Dec. 236, 262-63; Produce 
Brokers, Inc., 41 Agric. Dec. 2247 (1982) (Ruling on Certified Question). 
However, Respondent’s violations were willful. A violation is willful if, 
irrespective of evil motive or erroneous advice, a person intentionally does an 
act prohibited by a statute or if a person carelessly disregards the 
requirements of a statute. Henry S. Shatkin, 34 Agric. Dec. 296 (1975); G. 
Steinberg & Son, Inc., supra, 32 Agric. Dec. 236, 263-269; Goodman v. Benson, 
286 F.2d 896 (7th Cir. 1961). To the same effect, the court in American Fruit 
Purveyors v. United States, supra, 630 F.2d 370 at 374, states: 


"Under PACA, an action is willful if a prohibited act is done 
intentionally, irrespective of evil intent, or done with careless disregard 
of statutory requirements." 


Respondent knew or should have known that it could not make prompt 
payment for the large amount of perishables ordered, yet Respondent 
continued to make purchases. It was incumbent upon Respondent’s principals 
to provide Respondent with sufficient capital to make timely payment for 
purchases. Wayne Cusimano, Inc., 40 Agric. Dec. 1154 (1981), aff'd, 692 F.2d 
1025 (6th Cir. 1982). 


2. Respondent has Engaged in Other Practices Prohibited by the PACA 
Section 4(d) of the PACA provides the Secretary with the authority to 


deny a license to an applicant if he believes that the applicant, or any officer 
or holder of more than 10% of the stock if the applicant is a corporation, 
“prior to the date of the application engaged in any practice of the character 
prohibited by the PACA." Among the prohibited practices are (1) failing to 
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deliver, without reasonable cause, produce in accordance with the terms of a 
contract, 7 U.S.C. § 499b(2), (2) failing to make full payment promptly for 
produce purchased, received, and accepted, (3) failing, without reasonable 
cause, to perform any express or implied specification or duty in connection 
with a transaction involving perishable agricultural commodities in interstate 
or foreign commerce 7 U.S.C. § 499b(4), and (4) operating without holding 
a valid and effective license issued by the Department, 7 U.S.C. §§ 499c, 499h. 
Respondent has committed each of these prohibited practices. 

At the hearing, employees of the DC Schools testified that although 
Respondent contracted to deliver produce to the DC Schools, Respondent 
failed to make deliveries. (Tr. 312-13, 333-43) As a consequence, the DC 
Schools canceled Respondent’s contract. (Tr. 304-5) 

The DC Schools’ complaints were specified in a memorandum dated 
December 13, 1989, by Julius Jacobs, the director of its Food Services Branch. 
(CX U) Mr. Jacobs also explained these complaints in his testimony. (Tr. 84- 
94) Respondent offered Mr. Ross’ testimony in support of its contention that 
at that time the 1988 contract rather than the 1989 contract was in effect and 
the earlier contract did not contain many of the requirements that the DC 
Schools contended Respondent failed to fulfill. However, I find that on 
December 13, 1989, the 1989 contract was in effect. Not only did I find Mr. 
Jacobs’ testimony to this effect (Tr. 333-34) more credible, but this conclusion 
is supported by CX I, a purchase request by the DC Schools dated September 
19, 1989. Although Respondent entered the 1988 contract number on this 
document, the document specified items which were included in the 1989 
contract but were not included in the 1988 contract. The fact that there is no 
evidence that Respondent disagreed with the order of these 1989 contract 
items, lends support to the conclusion that the DC Schools was correct in 
requesting performance pursuant to the 1989 contract at that time. 

The PACA also makes it unlawful for a licensee to fail, “without 
reasonable cause, to perform any specification or duty, express or implied, 
arising out of any undertaking in connection" a transaction involving perishable 
agricultural commodities. 7 U.S.C. § 499b(4). Respondent’s contract with the 
DC Schools required Respondent to deliver produce to the DC Schools on a 
certain schedule. As testified to by the DC Schools officials responsible for 
the contract’s administration, Respondent failed to deliver produce in 
accordance with the contract’s delivery schedule. (Tr. 88-90, 335-36) 

Under the PACA, it is also unlawful to operate as a dealer without holding 
a valid and effective license issued by the Department. 7 U.S.C. §§ 499c, 
499h. It is undisputed that Respondent purchased and sold produce in 
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interstate commerce from its incorporation in November 1988 until, at least, 
the dates of the hearing, and that during this period of time, Respondent was 
not licensed under the PACA. 

Respondent argued that it was not required to be licensed under the 
PACA because it did not deliver more than 2,000 pounds of produce a day. 
However, Respondent misinterprets the statute. The PACA, at 7 U.S.C. § 
499a(6), defines "dealer" as "any person buying or selling produce in wholesale 
or jobbing quantities." The term “wholesale or jobbing quantities” is defined 
in 7 C.F.R. § 46.2(x), as “aggregate quantities of all types of produce totaling 
one ton (2,000 pounds) or more in weight in any day shipped, received, or 
contracted to be shipped or received." It is undisputed that Respondent was 
purchasing produce from Ehrlich in such quantities. Therefore, Respondent 
is a "dealer," and must be licensed. 7 U.S.C. §§ 499c, 499h. 

Section 4(b) of the PACA, 7 U.S.C. § 499(b), also requires that the 
Secretary, for two years after the effective date of the order, refuse to issue 
a license to a corporation if an officer, director, or holder of more than 10% 
stockholder in an entity whose PACA license was revoked or who was found 
to have committed repeated or flagrant violations of the PACA. On May 23, 
1988, Judge Edward H. McGrail found that Save-More Foods, Inc., committed 
repeated and flagrant violations of the PACA and Judge McGrail ordered that 
Save-More’s license be revoked. (CX-N) By Decision dated August 28, 1989, 
it was determined that Oliver was responsibly connected with Save-More 
Foods, Inc. (CX O) As a result, Oliver and any entity with which he is 
responsibly connected became ineligible for the issuance of a PACA license 
until at least September or October 1990. 

Respondent’s original application for a PACA license, dated June 24, 1988, 
was rejected because of Oliver’s involvement with Respondent. When 
Respondent next applied for a license, in the application which is the subject 
of this proceeding, Respondent listed Oliver’s wife, Gloria Oliver, as a 
substitute. Although Respondent claims that neither Oliver nor his wife are, 
currently, affiliated with it (CX V and W; RX B), I find that Oliver is still 
affiliated with Respondent. Oliver has signature authority for Respondent’s 
checking account. (CX P; Tr. 22-26) Moreover, it appears that Ross and 
Oliver share responsibility for the operation of Onyx Foods, Inc., and that 
Consumer Pride is operated from the offices of Onyx Foods. 


3.__The Sanction for the Violations 


As a sanction, Complainant seeks publication of a finding that Respondent 
committed repeated and/or flagrant violations of the PACA. Factors to be 
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considered are the number of violations; the seriousness of the violations; the 
impact of the violations on the industry as a whole; the interests of the 
Secretary in ensuring that the trust relationship which exists between members 
of the industry, and Respondent’s financial status. Upon considering all of 
these factors, I find that the sanction requested by Complainant should be 
granted. J. H. Norman & Sons Distributing Co., supra, 37 Agric. Dec. 705; G. 
Steinberg & Son, supra, 32 Agric. Dec. 236. 

I further find that Respondent’s application for a license should be denied. 
The evidence establishes that Respondent failed to make timely payment for 
its produce purchases; it failed to deliver produce to the District of Columbia 
Public Schools in accordance with its contractual obligations and failed to 
deliver produce to the school system on time; and that Respondent was 
operating as a dealer in produce without holding a valid and effective license 
issued by the Secretary in flagrant violation of the licensing requirements of 
the PACA. 


Order 


Respondent, Consumer Pride, Inc., has committed repeated and flagrant 
violations of the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U.S.C. § 499a et seq.). 


The Facts and Circumstances set forth above shall be published. 

The application for a license made pursuant to the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), by Respondent, 
Consumer Pride, Inc., is denied. 

This Order shall become final and effective 35 days after service of this 
Decision and Order upon Respondent unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 20, 1991.-Editor] 
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REPARATION DECISIONS 


RICHARD C. SHELTON, d/b/a MID-VALLEY BROKERAGE CO. v. J. A. 
BESTEMAN CO., and/or C. H. ROBINSON CO. 

PACA Docket No. R-89-176. 

Decision and Order issued January 14, 1991. 


Where Broker fraudulently issues an accommodation invoice for less than the contract price, 
broker and receiver of the accepted goods are jointly and severally liable for full contract price. 


Where shipment has been accepted and no objection is made to the invoice received, buyer is 
liable for the full contract price, notwithstanding the fact that it received an accommodation 
invoice from the broker reflecting a lesser price. The broker issuing the accommodation invoice 
did so without authority and in a fraudulent attempt to justify its collection of the funds owed 
shipper as an offset against a sum the shipper owed the broker from previous transactions. The 
broker is thus liable, jointly and severally with the receiver, for the full contract price. 


Peter Train, Presiding Officer. 

Complainant, Pro se. 

Owen Gleason, Eden Prairie, MN, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the Act. A timely complaint was filed in which complainant 
seeks an award of reparation against respondents, jointly and severally, in the 
amount of $14,400.00, in connection with the shipment of onions in interstate 
commerce. A copy of the formal complaint was served upon respondents. 
Respondent Besteman filed an answer asserting that it had paid respondent 
Robinson the sum of $7,200.00, the amount it claims to be the contract price. 
Respondent Robinson filed an answer asserting that it had offset the money 
received from Besteman against a sum allegedly owed it by complainant and 
therefore denied liability. Respondent Robinson also filed a counterclaim in 
the amount of $16,962.25, in the event that it is held that Robinson was not 
allowed to retain funds received from respondent Besteman. Complainant 
filed an answer to the counterclaim alleging that it was untimely filed. 
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Although the amount claimed in the counterclaim exceeded $15,000.00, 
none of the parties requested an oral hearing. Accordingly, the shortened 
procedure provided for in section 47.20 of the Rules of Practice (7 C.F.R. § 
47.20) applies. Pursuant to such procedure, the parties were given an 
opportunity to submit additional evidence in the form of verified statements. 
Complainant did not file an opening statement. Respondent Besteman did 
not file an answering statement. Respondent Robinson filed an answering 
statement to which complainant filed a statement in reply. Both complainant 
and respondent Robinson filed briefs in support of their positions. 


Findings of Fact 


1. Complainant, Richard C. Shelton, is an individual doing business as 
Mid-Valley Brokerage Co., whose post office address is P. O. Box 5546, 
McAllen, Texas 78502. 

2. Respondent, J.A. Besteman Company, is a corporation whose mailing 
address is 1060 Hall Street, S.W., Grand Rapids, Michigan 49503. 

3. Respondent, C.H. Robinson Company, is a corporation whose mailing 
address is 8100 Mitchell Road, Suite 200, Eden Prairie, Minnesota 55344 

4. All parties are, and at the time of the transaction herein were, licensed 
under the Act. 

5. On or about May 3, 1988, complainant shipped 900 sacks of onions to 
respondent Besteman. Respondent Besteman accepted the onions upon 
arrival. 

6. There is a dispute among the parties as to the terms and parties to the 
contract. Complainant asserts that its agent, Kent Scott, sold the onions to 
Besteman at a f.o.b. price of $16.00 per sack with Robinson acting as a 
broker. Besteman alleges that it believed it was purchasing the onions from 
Robinson with full price protection. Besteman asserts that it paid $8.00 per 
sack, or $7,200.00, to Robinson. Besteman alleges that it was unaware that 
complainant was the shipper. Robinson’s version is that it acted as a broker 
for a sale between Kent Scott, complainant’s agent, and respondent Besteman 
in which Scott, in return for Besteman increasing its order from 600 to 900 
sacks, agreed to give full price protection to Besteman. Robinson further 
alleges that Besteman agreed to pay $8.00 per sack and that when Scott 
agreed, Robinson issued its Brokers’ Standard Memorandum of Sale 
confirming the modification. 
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7. Respondent Robinson received the payment of $7,200.00 from 
respondent Besteman and retained it as an offset against an amount of 
$18,312.50 allegedly owed it by complainant. 

8. The formal complaint was filed on October 31, 1988, which was within 
nine months of the date the cause of action herein accrued. 

9. Respondent Robinson filed an informal complaint which became the 
counterclaim herein on November 2, 1988, which was within nine months of 
the date the cause of action herein accrued. 


Conclusions 


Not surprisingly, there are as many versions of the transaction in question 
as there are parties. It is well established that complainant, as the moving 
party, has the burden of proving the essential allegations of his complaint, 
including the existence of a contract, the terms thereof, a breach by 
respondent, and damages resulting from the breach. See e.g., Justice v. Milford 
Packing Co., 34 Agric. Dec. 533, 535 (1975); New York Produce Trade 
Association, Inc. v. Sidney Sandler, 32 Agric. Dec. 702, 705 (1973). 

The affidavit of Kent Scott, complainant’s agent at the time, states that the 
agreement called for a payment of $16.00 per sack and that there were no 
changes. The affidavits of Erik Eriksen, the buyer for Besteman, and Mike 
Migoski, salesman for C.H. Robinson, both clearly state that Scott agreed to 
full price protection. Furthermore, both Eriksen and Migoski state that Scott 
agreed to returns of $8.00 per sack. 

In light of these diametrically opposed statements, we can only conclude 
that complainant has failed to meet its burden to prove by a preponderance 
of the evidence that a contract was formed for the sale of 900 bags of onions 
at a f.o.b. price of $16.00 per sack. This conclusion is also bolstered by the 
fact that when Robinson retained the $7,200.00 check from Besteman as well 
as funds owed complainant from J.R. Mazzola, it left an alleged balance due 
Robinson from complainant on other transactions of $1,350.25. This balance 
was subsequently paid by complainant. (Report of Investigation, Exhibit 10N) 

Accordingly, we find that the parties agreed to a sale of onions with full 
price protection. We further find, in the absence of any statement to the 
contrary, that a return of $8.00 per sack was reasonable and that the parties 
agreed to this price. 

A review of the record herein shows that Robinson asserts that it sent a 
broker’s memorandum to both Mid-Valley and Besteman confirming the sale 
with the buyer being given full price protection. The memorandum also 
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indicated that billing would be done by Robinson as an accommodation 
billing. See Exhibit 4 to the complaint. Although Mid-Valley denies receiving 
this invoice until late June, it is presumed received when mailed (here May 25, 
1988), especially in light of the fact that Besteman received its copy. (Exhibit 
1 to Besteman Answer) Having received an accommodation invoice, 
Besteman had reason to believe that Robinson was to collect payment and 
remit it to the seller. Besteman’s payment to Robinson was, therefore, 
proper, and it is not liable to Mid-Valley. 

As noted above, Mid-Valley owed Robinson money from previous 
transactions and Robinson sought to offset the Besteman payment against this 
debt. After the "offset", a balance was still owed Robinson which was paid by 
Mid-Valley. We conclude, therefore, that the parties agreed to allow 
Robinson to retain the Besteman payment as an offset against the debt. 
Accordingly, Mid-Valley has received appropriate credit for its sale of the 
onions herein and Robinson has been paid in full. Therefore, both the 
complaint and counterclaim will be dismissed. 


Order 


The complaint is dismissed. 
The counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 


RICHARD C. SHELTON, d/b/a MID-VALLEY BROKERAGE, CO. v. J. R. 
MAZZOLA, and/or C. H. ROBINSON CO. 

PACA Docket No. R-89-311. 

Decision and Order issued January 14, 1991. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Wilson Jackson, Warren, MI, and Owen Gleason, Eden Prairie, MN, for Respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
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amount of $31,050.00 in connection with transactions in interstate commerce 
involving two truckloads of onions. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondents which filed answers thereto denying liability to complainant. In 
addition, respondent Mazzola filed a counterclaim arising out of the same 
transactions as the complaint, and respondent Robinson filed a counterclaim 
alleging that it had applied funds collected from respondent Mazzola in 
connection with the two transactions which are the subject of the complaint 
to debts allegedly owed to it by complainant from earlier transactions in which 
it sold produce to complainant. Respondent Robinson also stated that if, in 
connection with complainant’s claim herein, Robinson’s offset is not allowed, 
it claims that there is now past due from complainant the sum of $16,962.25 
as a result of these prior transactions. Complainant filed a reply to each of 
respondents’ counterclaims denying any liability thereunder. 

The amount claimed in the formal complaint exceeds $15,000.00, however, 
the parties waived oral hearing, and therefore the shortened method of 
procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
investigation. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant did not file an 
opening statement. Respondent Robinson filed an answering statement, and 
complainant filed a statement in reply. All parties filed briefs. 


Findings of Fact 


1. Complainant, Richard C. Shelton, is an individual doing business as 
Mid-Valley Brokerage, Co., whose address is P. O. Box 5546, McAllen, Texas. 
At the time of the transactions involved herein, complainant was licensed 
under the Act. 

2. Respondent, J. R. Mazzola, is an individual whose address is 7201 W. 
Fort Street, Detroit, Michigan. At the time of the transactions involved 
herein, this respondent was licensed under the Act. 

3. Respondent, C. H. Robinson Company, is a corporation whose address 
is 7525 Mitchel Road, Eden Prairie, Minnesota. At the time of the 
transactions involved herein, this respondent was licensed under the Act. 

4. On or about April 27, 1988, complainant sold to respondent Mazzola, 
through respondent Robinson acting as broker, and shipped on the same date 





RICHARD C. SHELTON v. J. R. MAZZOLA, et al. 923 
50 Agric. Dec. 921 


from loading point in Georgia to respondent Mazzola in Detroit, Michigan, 
one truck load containing 900 50 Ib. sacks of U. S. No. 1, 3" min., Vidalia 
onions at $18.50 per sack, or a total of $16,650.00. This transaction was 
identified by Robinson’s file number 14589. Complainant promptly issued an 
invoice to respondent Mazzola reflecting the above terms which was not 
objected to or returned. 

5. On or about May 3, 1988, complainant sold to respondent Mazzola, 
through respondent Robinson acting as broker, and shipped on the same date 
from loading point in Georgia to respondent Mazzola in Detroit, Michigan, 
one truck load containing 900 50 Ib. sacks of U. S. No. 1, 3" min., Vidalia 
onions at $16.00 per sack, or a total of $14,400.00. This transaction was 
identified by Robinson’s file number 14705. Complainant promptly issued an 
invoice to respondent Mazzola reflecting the above terms which was not 
objected to or returned. 

6. Respondent Robinson placed false dates of issue on some of its 
confirmations. In addition, Robinson issued confirmations in regard to each 
of the loads which were substantively in conflict. Although one confirmation 
relative to the first load (exhibit 3 to complaint), stated on its face to have 
been mailed to complainant, included the words: "SELLER TO INVOICE," 
another confirmation (exhibit 2A to the report of investigation), stated on its 
face to have been mailed to Mazzola, included the words: 
"ACCOMMODATION BILLING." Both of these confirmations were stated 
to have been issued on "4/26/88," however, exhibit 3 to the complaint stated 
that the price was $18.00, whereas exhibit 2A to the report of investigation 
stated the price to be $7.99, a price which respondent Robinson claims to have 
negotiated between the parties on May 15, 1988, pursuant to a full price 
protection agreement which Robinson asserts was a part of the original 
contract. Exhibit 3 to the complaint does not contain any language indicative 
of a protection agreement, but exhibit 2A to the report of investigation does 
contain such language. Complainant received a copy of a confirmation 
showing a price of $7.99 and containing the full protection language 
(addressed to complainant and included as exhibit 5 to the complaint) on 
6/23/88 and returned such copy to Robinson on the same day with the 
following notation written across its face: 


Not authorized by Mid-Valley no protection given full price of $18.50 
pr sax is to be remitted. 
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In regard to the second load, a copy of a confirmation (exhibit 7 to complaint) 
stated to have been issued "05/06/88", to apply to load number 14705, and to 
have been mailed to "CONSIGNOR MID VALLEY BROKERAGE," states 
a price of "4.35694.". The amount stated on the confirmation was paid by 
Mazzola to Robinson on June 22, 1988. The confirmation was received by 
complainant on June 29, 1988, and returned to Robinson on the same date. 
A "PRODUCE INVOICE," stated to apply to load number 14705, also 
designated as "CONSIGNED INVOICE," stated to have been issued by 
Robinson to Mazzola on "05/25/88" (exhibit 2B to the report of investigation), 
has under the price column three heavily blacked out areas of a size 
suggestive of a price having originally been stated thereon. On the bottom of 
the invoice, in hand written form, is the following notation: 


900 @ 5.25 or 4725.00 
" Comm. 15% 708.75 
(illegible) 15.00 
unloading chg.__80.00 
3921.25 


7. On or about April 25, and 26, 1988, respondent Robinson sold and 
delivered to complainant three truck loads of onions (Robinson’s file numbers 
14578 - $6,525.00, 14580 - $6,162.50, and 14587 - $5,625.00) having a total 
price, for which Robinson invoiced complainant, of $18,312.50. Robinson filed 
trust notices with the Department' on May 26, 1988, naming complainant as 
the debtor on each of these transactions, and stating that the amounts unpaid 
were past due as of May 2, and 3, 1988. Complainant, as a result of these 
purchases, owed respondent Robinson the claimed amounts, and wrongly 
failed to pay such amounts to Robinson. 

8. During the latter part of June, 1988, respondent Robinson, after 
hearing rumors that complainant was experiencing financial difficulties, 
contacted J. A. Besteman Company concerning an onion transaction between 
complainant and Besteman which had taken place on May 3, 1988, and had 
been brokered by Robinson (Robinson file number 14637). Robinson 
subsequently received payment from Besteman on this transaction in the 
amount of $7,200.00. Also during the latter part of June, after hearing such 
rumors, Robinson contacted respondent Mazzola and induced such respondent 


‘See 7 U.S.C. § 499e(c), and 7 C.F.R. § 46.46. 
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to pay directly to Robinson on the two transactions which are the subject of 
the complaint. The amounts paid by Mazzola to Robinson, when added to the 
$7,200.00 paid to Robinson by Besteman, total $18,312.25, or only $.25 less 
than the total claimed by Robinson to be due from complainant on its trust 
claims. When Robinson received the total of $18,312.50 from Mazzola and 
Besteman, it applied $1,350.00 of such amount to the $450.00 due on each of 
the transactions for brokerage and applied the remainder ($16,962.25) to the 
trust claims, which left a balance of $1,350.25 apparently still due from 
complainant. Robinson, after receiving a brokerage payment in the amount 
of $450.00, billed complainant for the balance of $900.25 by means of a letter 
dated July 18, 1988, which disclosed that Robinson was applying the moneys 
collected from Besteman and Mazzola to the amounts alleged due on the 
three loads sold by Robinson to complainant. On July 19, 1988, Dotti Shelton, 
Office Manager of complainant, wrote a reply to Robinson which is quoted 
below in relevant part: 


This is in regards to your letter dated 07-18-88 regarding Mid-Valley’s 
account with you! I specifically told Mike at the Detroit, Mi. office that 
we cannot and will not accept any money from C. H. Robinson on the 
accounts involved in the letter. We are going after J. R. Mazzola for the 
full amount of $31,050.00 and J. A. Besteman for $14,400.00 as that is what 
was agreed upon. No other contract was made! 


You may send the invoice for brokerage due on the two loads for $450.00 
each. As I also told Mike, we never received any invoices for brokerage 
on these loads, and therefore was not aware they were owed! But as for 
your letter, it is not accepted by Mid-Valley Brokerage, Company. You 
had no authorization to collect on these loads to start with, much less to 
accept a lesser amount than what was confirmed and invoiced! You 
cannot legally take accounts receivable from someone without a court 
order or an assignment by the company to whom the money is owed. 
Mid-Valley never authorized you to collect any amount on these invoices! 
Therefore, we believe that you have broken the law and regardless of 
whether J. R. Mazzola and J. A. Besteman have paid you, that does not 
clear up their accounts with Mid-Valley. 


Complainant paid the remaining brokerage on July 20, 1988, in the amount 
of $900.00, and not the amount of $900.25 for which he was billed in 
Robinson’s letter of July 18, 1988. 
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9. An informal complaint was filed on June 27, 1988, which was within 
nine months after the causes of action herein accrued. 

10. An informal counterclaim was filed by respondent C. H. Robinson 
Co. on Oct. 28, 1988, which was within nine months after the causes of action 
relative to such counterclaim accrued. 

11. A formal counterclaim, arising out of the same subject matter as the 
informal complaint, was filed by respondent J. R. Mazzola. 


Conclusions 


Respondent Mazzola’s attorney signed Mazzola’s answer and counterclaim, 
and Mazzola did not submit an answering statement. The brief submitted by 
this respondent was in the form of an affidavit by J. R. Mazzola. Briefs are 
not evidence, therefore the affidavit has only been considered as legal 
argument. The report of investigation, which is considered a part of the 
evidence, contains an unsworn letter from J. R. Mazzola. However, the 
record everywhere reflects that Bob Mazzola, and not J. R. Mazzola, was the 
principal person involved in the transactions on behalf of J. R. Mazzola, and 
the record contains nothing at all from Bob Mazzola. 

It is clear from the record that complainant was represented in regard to 
the transactions herein by Kent Scott. Complainant submitted an affidavit, 
attached as an exhibit to the formal complaint, from Kent Scott affirming that 
the loads of onions which are the subject of findings 4 and 5 were sold to 
respondent Mazzola on the terms and at the prices stated in such findings, 
that payment was required to be directed to complainant, and that no changes 
were made in regard to the loads. Scott also affirms that complainant sent 
out invoices on the two loads, and copies of such invoices are attached to the 
complaint. This is the only statement contained in the record from Kent 
Scott. 

In view of respondent Mazzola’s failure to submit material evidence, and 
since Mazzola received complainant’s invoices and failed to object thereto, we 
must conclude that respondent Mazzola is liable to complainant for the full 
contract price reflected by the invoices, or a total of $31,050.00. This 
respondent’s failure to pay complainant such amount is a violation of section 
2 of the Act for which reparation should be awarded to complainant with 
interest. 

Respondent Robinson’s answer and counterclaim were signed and sworn 
to by its vice president, Looe Baker III, as to whom there is no showing of 
any personal knowledge concerning the matters at issue herein. However, 
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respondent Robinson’s answering statement consisted of a lengthy affidavit by 
Michael Migoski, the other person involved in the three way negotiations 
between the parties. Migoski’s affidavit is, superficially, far more convincing 
than the affidavit of Kent Scott due to its length and detail. However, we are 
unable to accept the position reflected by this affidavit or the remainder of 
Robinson’s defence for reasons which should be clear from a reading of the 
findings of fact. 

Respondent C. H. Robinson issued confirmations that were substantively 
in conflict, and we believe that it is apparent that it did so knowingly for the 
purpose of securing payment from complainant’s customers for the produce 
debts owed it by complainant. The record nowhere reflects any response 
whatever to complainant’s allegations that Robinson had falsified the 
documents providing for an accommodation billing. Robinson, although it had 
much to say through its vice president Baker, its employee Migoski, and its 
attorney in its brief, was totally silent concerning the confirmation attached to 
the complaint issued by Robinson which was devoid of the "FULL PRICE 
PROTECTION" language, and which showed "SELLER TO INVOICE." 
Respondent Robinson’s issuance of confirmations which were in conflict for 
the loads leads us to believe that the settlement figures on the two loads 
which are the subject of the complaint were arrived at by Robinson purely 
with a view to satisfying the indebtedness, and that such figures did not come 
within $.25 of the amount of the indebtedness by reason of coincidence. 

Migoski’s statement on behalf of respondent Robinson goes into great 
detail relating how full price protection terms were negotiated in regard to the 
first load, and how the second load was agreed to be accepted by Mazzola 
only on a consignment basis. In addition, Migoski relates in detail how final 
settlements were reached as to both loads and agreed to by all parties. 
Included in Migoski’s statement is the affirmation that it was agreed from the 
outset that Robinson was to bill Mazzola for the loads as an accommodation 
to complainant. However, a letter from Robinson’s Jack Olexa dated Oct. 27, 
1988, and attached as an exhibit to Robinson’s answering statement discloses 
that after hearing rumors of complainant’s financial difficulties, Robinson 
conducted a search among its customers which turned up Besteman and 
Mazzola as parties with money owing to complainant. The implication which 
we draw from this letter is that Robinson then persuaded such customers to 
remit to Robinson. Such letter states in relevant part as follows: 
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Faced with Mid-Valley’s refusal to pay legitimate invoices we contacted 
customers in the Detroit area to see if any of them had PACA Trust 
proceeds or monies that they might owe to Mid-Valley Brokerage 


Two of our customers, J.A. Besteman Company, Grand Rapids, Michigan, 
and J.R. Mazzola, Detroit, Michigan, advised that they had funds owing 
Mid-Valley Brokerage on sales arranged by us as a broker (file numbers 
14589, 14637, and 14705). After deducting agreed upon brokerage 
amounts, the amount totalled $16,962.25. We then informed Mid-Valley 
Brokerage that we were holding these amounts in Trust to secure payment 
of our invoices, since we had heard that they were experiencing financial 
difficulties and might not be able to pay. 


To reiterate an important point made earlier, we find it incredible that 
coincidence can account for the fact that the three loads allegedly settled by 
Mazzola and Besteman with the aid of Robinson totalled $18,312.25, while the 
three loads for which complainant was indebted to Robinson totalled 
$18,312.50. We find that C. H. Robinson Company knowingly violated section 
2 of the Act by making, “for a fraudulent purpose, . . . false or misleading 
statement{s] in connection with . . . transaction[s] involving . . . perishable 
agricultural commoditie[s] . . . the sale of which . . . [was] negotiated by such 
broker . . .," and should be held liable to complainant for the full purchase 
price of the two loads of onions which are the subject of the complaint, or 
$31,050.00. This respondent has already been paid brokerage on these two 
loads by complainant. 

The liability of the two respondents herein is joint and several. However, 
since respondent Mazzola has already paid Robinson the sum of $11,112.25 
on the two loads, Mazzola’s liability as to such amount is secondary and 
Robinson’s liability is primary. As to the remaining amount, or $19,937.75, 
Mazzola’s liability is primary and respondent Robinson’ liability is secondary. 

We come now to the adjudication of the two counterclaims. Mazzola’s 
counterclaim is based upon the allegation that the complaint herein is 


7It is our opinion that respondent Mazzola’s failure to pay the contract prices reflected by 
the invoices which it received from complainant, although not legally excusable, was due, at least 
in part, to the false confirmations which were issued by respondent Robinson. For this reason, 
respondent Robinson must share in the liability for the sum due on the basis that will be 
outlined hereafter. 
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frivolous due to Mazzola having already met its obligation to complainant by 
paying $11,112.25 to Robinson. Such counterclaim is obviously without merit 
and should be dismissed. Respondent Robinson’s counterclaim is based upon 
the alleged sale by such respondent to complainant of three loads of onions 
having a total price of $18,312.50. Respondent acknowledges payment of 
brokerage so as to reduce the amount owing to the sum of $16,962.25. 
Complainant, in its reply, in effect admitted the substance of this 
counterclaim. Complainant’s only defense to the counterclaim consisted of the 
claim that there was no timely informal complaint to support such 
counterclaim. However, the Oct. 27, 1988, letter to this Department from 
Robinson’s Jack Olexa referred to above, specifically refers to the three loads 
sold by Robinson to complainant and requests that such letter be considered 
a complaint as to such loads if the matter is not resolved. We find that 
Robinson’s counterclaim is supported by a timely informal complaint, and that 
the sum of $16,962.25 is owed by complainant to respondent Robinson. 
Complainant’s failure to pay respondent Robinson this amount is a violation 
of section 2 of the Act for which reparation should be awarded to respondent 
Robinson. 


Order 


Within 30 days from the date of this order respondents shall pay to 
complainant, jointly and severally, as reparation, $31,050.00, with interest 
thereon at the rate of 13% per annum from June 1, 1988, until paid. 

Within 30 days from the date of this order complainant shall pay to 
respondent Robinson, as reparation, $16,962.25, with interest thereon from 
June 1, 1988, until paid.’ 

Respondent Mazzola’s counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


*We take official notice of another pending reparation proceeding, Richard C. Shelton, d/b/a 
Mid-Valley Brokerage Co. v. J. A. Besteman Company and/or C. H. Robinson Company, PACA 
Docket R-89-176, which involves similar facts and the same counterclaim. Satisfaction by 
complainant of the award on the counterclaim in one proceeding will constitute satisfaction of 
both awards. 
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ESCH FARM v. PACKERS CANNING CO., INC. 
PACA Docket No. R-89-299. 
Decision and Order issued January 22, 1991. 


Contract Price - Accord and Satisfaction - Burden of Proof. 


Where complainant alleged that the parties had agreed to a firm contract price for cherries sold 
to respondent, and established that he received a statement from respondent setting forth the 
amount due which conformed exactly to the terms of this alleged contract price, complainant was 
found to have sustained his burden of proof regarding such contract price. 


Respondent failed to prove the existence of an accord and satisfaction, as it did not show that 
its payment to complainant was unambiguously represented as payment in full. 


Andrew Y. Stanton, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.). A timely 
complaint was filed in which complainant seeks a reparation award against 
respondent in the amount of $13,129.98 in connection with the sale of a 
quantity of cherries to respondent in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto, denying liability. 

As the amount claimed as damages does not exceed $15,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR § 47.20) is applicable. Pursuant to such procedure, the report of 
investigation is considered part of the evidence, as are the verified complaint 
and answer. The parties were given an opportunity to submit additional 
evidence in the form of verified statements and file briefs, but elected not to 
do so. 

Findings of Fact 


1. Complainant, Esch Farm, is an individual, Theodore Larry Esch, whose 
address is Route 1, Box 159, Lake Leelanau, Michigan. 

2. Respondent, Packers Canning Co., Inc., is a corporation, doing business 
as Honee Bear Canning Co., whose address is P.O. Box G, Lawton, Michigan. 
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At the time of the transaction involved herein, respondent was licensed under 
the Act. 

3. From approximately July 18, 1988, through July 31, 1988, complainant 
and respondent’s representative agreed to the sale of 222,812 pounds of tart 
cherries from complainant to respondent. The parties were aware that the 
cherries would eventually move in the course of interstate commerce. A 
contract price was not agreed to at that time. 

4. Complainant shipped the cherries daily to respondent from July 18, 
1988, through July 31, 1988, and respondent accepted them without objection. 

5. On August 4, 1988, complainant called respondent’s bookkeeper and 
asked when a down payment would be sent and the amount of the down 
payment. Respondent’s bookkeeper referred complainant to a schedule in the 
American Agricultural Marketing Cooperative Association Red Tart Cherry 
Newsletter of July 21, 1988, and told him that those terms were correct. That 
schedule reads as follows, in relevant part: 


Oceana Foods and Honee Bear Canning 


96-100 23.5 cents 90-91 20.5 cents 
94-95 22.5 cents 88-89 19.5 cents 
92-93 21.5 cents 85-87 18.5 cents 


Payment: 10 cents week after delivery. Balance on\or before January 1. 
Neither respondent’s bookkeeper nor the Newsletter indicated that these were 
only initial prices, which were subject to change. 

6. On August 9, 1988, complainant received respondent’s check for 
$22,281.20 as a down payment for the cherries. 

7. On October 21, complainant called respondent’s bookkeeper and 
requested an itemized accounting of deliveries made, grade of produce, 
poundage and a price schedule. Complainant also requested that respondent 
send a balance due statement showing the payment he would receive on 
January 1, 1989. Respondent’s bookkeeper said that the balance due, which 
respondent would pay by January 1, 1989, would be $24,423.39. Complainant 
eventually received an itemized statement showing the deliveries made, grade, 
poundage and the prices owed by respondent for each grade of cherries. 
These prices exactly conformed to the July 21, 1988, Tart Cherry Newsletter. 
At the bottom of the statement was listed a total of $46,704.59 less "Adv. 
22,281.20", resulting in "Balance Due 24,423.39." Respondent did not indicate 
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that the amount of the balance due would be dependant upon the price paid 
by any other buyer of tart cherries. 

8. On January 25, 1989, respondent paid complainant $11,293.41. 
Accompanying this payment was a letter dated January 23, 1989, which stated 
as follows, in relevant part: 


During the 1988 red cherry harvest, we told all growers and Macma 
that we would pay the same price per pound as Oceana Canning 
Company. This price was published in the July 21st Red Tart Cherry 
Newsletter. Now it appears that our competition will probably pay 
lower than the $.23 1/2 published price. 


At this time we are sending out a second payment that will equal $.17 
1/2 per pound on the same scale. Most of our competition, including 
some cooperatives, are selling processed cherries at a price that reflects 
a much lower price than $.17 1/2 to the grower. 


If our competitors complete payment as previously quoted, then Honee 
Bear Canning will also do as originally quoted, and that is to pay 
exactly the amount of Oceana Canning. 


9. Respondent has not made any additional payments to complainant for 
the cherries. 

10. A formal complaint was filed on April 28, 1989, which was within 
nine months from when the cause of action alleged herein accrued. 


Conclusions 


Complainant contends that it sold tart cherries to respondent with a price 
based on figures set forth in the American Agricultural Marketing Association 
Red Tart Cherry Newsletter of July 21, 1988. Complainant claims that 
respondent received and accepted the cherries, but has refused to make 
payment in accordance with these agreed upon price terms. 

Respondent claims its agreement with complainant was that the contract 
price would equal the price ultimately paid by another cherry buyer, Oceana 
Foods, and insists that the prices set forth in the July 21, 1988, Red Tart 
Cherry Newsletter were only the initial prices. Respondent contends that in 
December 1988, it discovered that the prices to be paid by Oceana Foods had 
been reduced and consequently paid complainant these same prices. Further, 
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respondent claims that complainant’s acceptance of its check for $11,293.41 
constituted an accord and satisfaction, which relieves respondent of any 
further liability. 

The principle issue herein concerns the contract price. The burden is on 
the moving party, complainant, to prove the contract terms by a 
preponderance of the evidence. Harry Shaffer, Inc. v. Van Solkema Farms, 
Inc., 45 Agric. Dec. 2462 (1986). We believe complainant has sustained this 
burden. 

Complainant, in his sworn complaint, claims that a firm contract price was 
arrived at on August 4, 1988, when respondent’s bookkeeper referred 
complainant to the price listings set forth in the July 21, 1988, Red Tart 
Cherry Newsletter and stated that the prices listed there were correct (Finding 
of Fact 5). Complainant further alleges that on October 21, 1988, he called 
respondent’s bookkeeper for an itemized accounting and a balance due 
statement, and was told that the balance due, which he would receive on 
January 1, 1989, would be $24,423.39. Complainant received an itemized 
statement including the prices owed by respondent for each grade of cherries. 
These prices exactly conformed to the July 21, 1988, Tart Cherry Newsletter. 
At the bottom of the statement was listed a total of $46,704.59 less "Adv. 
22,281.20", resulting in "Balance Due 24,423.39" (Finding of Fact 7). 

Respondent’s representative, Robert R. Packer, asserts in his sworn answer 
that the price terms were set prior to July 18, 1988, when the parties agreed 
that respondent would pay the same prices as those ultimately paid by Oceana 
Foods. However, respondent’s claim appears to be contradicted by a 
February 17, 1989, letter to the Department from another of respondent’s 
representatives, Ronald K. Armstrong, which is contained in the report of 
investigation. In his letter, Mr. Armstrong states that between July 17, 1988, 
and July 20, 1988, respondent’s Mr. Packer spoke to a representative of 
MACMA (Michigan Agricultural Cooperative Marketing Association) and told 
him that respondent wished to pay the same prices as Oceana Foods. Mr. 
Packer requested that this be reflected in the July 21, 1988, Red Tart Cherry 
Newsletter issued by MACMA. Mr. Armstrong’s letter makes no reference 
to any discussions between Mr. Packer and complainant and does not state 
that there was any relationship between MACMA and complainant. Further, 
Mr. Packer admits the substance of complainant’s conversations with its 
bookkeeper of August 4 and October 21, 1988, although he claims that 
respondent did not know at that time that Oceana Foods would be paying less 
than the July 21, 1988, Red Tart Cherry Newsletter price listings. However, 
there is no evidence that this contingency was conveyed to complainant by 
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respondent’s bookkeeper, or included in the Newsletter or respondent’s 
statement. 

In view of the evidence in the record, we conclude that complainant has 
sustained his burden of proving the contract price as set forth in his August 
4, 1988, discussion with respondent’s bookkeeper, the July 21, 1988, Tart 
Cherry Newsletter, his October 21, 1988, discussion with respondent’s 
bookkeeper and respondent’s statement. Further, we conclude that 
complainant has established that such price was not dependent on the ultimate 
price to be paid by Oceana Foods. Therefore, as set forth in respondent’s 
balance due statement, the contract price for the cherries was $46,704.59 less 
respondent’s down payment of $22,281.20, leaving a balance due of $24,423.39. 

Respondent claims that complainant’s acceptance of its payment of 
$11,293.41 constituted an accord and satisfaction. We disagree. An accord 
and satisfaction takes place where there is a bonafide dispute between the 
parties as to the amount due and there is a tender of payment of the disputed 
amount. The payment must be accompanied by such acts and declarations as 
amount to a condition that such payment, if accepted, is accepted in full 
satisfaction of the amount owing. Upon the acceptance of such payment, an 
accord and satisfaction occurs. Warren A. Hall d/b/a Hall’s Plants and 
Produce v. Battaglia Produce Sales, Inc, 42 Agric. Dec. 468 (1983). 
Respondent’s letter of January 25, 1989, indicates that respondent is receiving 
a second payment of $.1750 per pound, stating that "[i]f our competitors 
complete payment as previously quoted, then Honee Bear Canning will also 
do as originally quoted, and that is to pay exactly the amount of Oceana 
Canning" (Finding of Fact 8). While this indicates that complainant may not 
receive any additional payments, it does not state definitively that no 
additional payments will be made. Respondent’s letter does not clearly state 
that the amount being paid is intended to be in full satisfaction of the amount 
owing. Therefore, we cannot conclude that an accord and satisfaction has 
occurred. 

Complainant is owed the difference between the balance due under the 
contract of $24,423.39 and the $11,293.41 paid by respondent, or $13,129.98, 
and respondent’s failure to pay this sum is a violation of section 2 of the Act, 
for which reparation should be awarded, with interest. 
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Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $13,129.98, with interest thereon at the rate of 13 
percent per annum, from March 1, 1989, until paid. 

Copies of this order shall be served upon the parties. 


C. H. ROBINSON CO. v. TEDESCO’S WHOLESALE GROCERS, INC. 
PACA Docket No. R-90-89. 
Decision and Order issued January 23, 1991. 


George S. Whitten, Presiding Officer. 

Owen Gleason, Eden Prairie, MN, for Complainant. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 


Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $11,953.55 in connection with multiple transactions in interstate 
commerce involving mixed perishable produce. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement. Respondent did not file an 
answering statement. Complainant filed a brief. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 


Findings of Fact 


1, Complainant, C. H. Robinson Company, is a corporation whose address 
is 7525 Mitchell Road, Eden Prairie, Minnesota. 

2. Respondent, Tedesco’s Wholesale Grocers, Inc., is a corporation whose 
address is 2650 Durango Drive, Colorado Springs, Colorado. At the time of 
the transactions involved herein, respondent was licensed under the Act. 

3. Between December 16, 1988, and March 7, 1989, complainant sold and 
shipped to respondent various loads of mixed perishable produce having an 
agreed contract price which totaled $13,295.80. Such produce was received 
and accepted by respondent. 

4. Respondent has paid complainant the sum of $1,342.25, which leaves 
the sum of 11,953.55 still due and owing. 

5. The formal complainant was filed on August 14, 1989, which was within 
nine months after the causes of action herein accrued. 


Conclusions 


Complainant, in its formal complaint, alleged the sale and shipment of the 
mixed perishable produce, as well as its acceptance by respondent. Attached 
to the formal complaint were exhibits numbered 1 through 26 consisting of 
invoices covering each of the transactions between the parties. Respondent’s 
only filing in this proceeding was its answer signed and sworn to by its 
president Peter Tedesco. Mr. Tedesco disclaimed personal knowledge of the 
transactions, but stated that he was the most qualified person within the 
corporation to respond to the complaint because there had been a change in 
management. In addition Mr. Tedesco offered the following affirmations 
which have some relevance to complainant’s claims: 


Respondent states that between 12-16-88 and 3-7-89 he believes that 
transactions occurred. However to what degree and what various 
agricultural items were involved he has no first hand knowledge. 
Further exhibits 1-26 are without any signatures, either from 
respondent or any of respondent’s employees. 


Respondent has no first hand knowledge of acceptance of said 
commodities. However the payment of $1342.25 is believed to be true. 
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Without signed delivery slips or some sort of verification of acceptance 
with signatures from respondent’s company employees it would be 
impossible to determine. 


Complainant filed an opening statement in the form of an affidavit by its 
manager at the time of the transactions in question, Brent Evans. Mr. Evans 
stated that he had personal knowledge of the transactions and either handled 
the sales or supervised their handling. Mr. Evans stated that in each of the 
transactions respondent was represented by its buyer, Gary Baker, and that 
Mr. Baker would sometimes call after receipt of the produce and negotiate 
corrections in complainant’s invoices, whereupon corrected invoices would be 
issued. Mr. Evans further affirmed the mailing of all the invoices to 
respondent under his direction. 

The mailing of the invoices for the subject produce has been proven by 
complainant, and respondent has not shown that any timely objection was ever 
made thereto. We therefore conclude that all of the produce, having a total 
agreed price of $13,295.80 and represented by the invoices attached to the 
complaint, was received and accepted by respondent, and that respondent has 
paid complainant therefor only the amount of $1,342.25, leaving the amount 
of $11,953.55 unpaid. Respondent’s failure to pay complainant this amount 
is a violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 

Respondent’s attorneys alleged in their brief that the affidavit of Gary 
Baker had been submitted as a part of their opening statement, and that such 
statement affirmed receipt by respondent of all of the subject produce. 
However, no such affidavit is included in the opening statement which is a 
part of the Hearing Clerk’s file, nor in the copy which is a part of the 
duplicate file kept by the Fruit and Vegetable Division. Furthermore, the 
cover letter, which accompanied the opening statement, refers explicitly to the 
affidavit of Brent Evans, but makes no reference to any other affidavit. 
Accordingly, the erroneous reference in respondent’s brief to an affidavit of 
Gary Baker has been given no weight in this decision. 


Order 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $11,953.55, with interest thereon at the rate of 
13% per annum from April 1, 1989, until paid. 

Copies of this order shall be served upon the parties. 
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ROSANO STRANO and VITO STRANO, d/b/a STRANO FARMS. v. 
SANZONE-PLAMISANO CO. 

PACA Docket No. R-90-167. 

Decision and Order issued January 23, 1991. 


Timely inspection showing breach of warranty of suitable shipping condition. 


Federal inspection taken three days after arrival of load of green tomatoes found to be timely 
in view of defect which is disclosed during the ripening process. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $1,600.00 in connection with a transaction in interstate commerce 
involving a shipment of tomatoes. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant did not file an opening statement. Respondent filed an 
answering statement, and complainant filed a statement in reply. Neither 
party filed a brief. 


Findings of Fact 


1. Complainant, Rosario Strano & Vito Strano d/b/a Strano Farms, is a 
partnership whose address is P. O. Box 3064, Florida City, Florida. 

2. Respondent, Sanzone-Palmisano Co., is a corporation whose address 
is 27 Produce Drive, Cincinnati, Ohio. At the time of the transaction involved 
herein respondent was licensed under the Act. 
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3. On or about March 17, 1989, complainant sold to respondent, and 
shipped from loading point in Florida City, Florida, to respondent in 
Cincinnati, Ohio, one truckload of tomatoes in 25 pound cartons consisting of 
960 cartons of size 5x6 at $7.00 per carton, and 640 cartons of size 6x6 at 
$5.00 per carton plus $.65 per carton for gas and pelletizing, and $23.50 for a 
temperature recorder, or a total of $10,983.50. 

4. The tomatoes arrived on March 20, 1989, and respondent notified 
complainant that they were in apparent good condition except that they did 
not have sufficient color. Respondent stated to complainant that the tomatoes 
would be unloaded and held at a ripening temperature until the end of the 
week. On Wednesday, March 22, 1989, respondent sent notice to complainant 
that it noted discoloration developing in the ripening tomatoes and that it was 
calling for a federal inspection. 

5. A federal inspection was made of the tomatoes in respondent’s cooler 
at 8:00 am. on March 23, 1989, with the following results in relevant part: 


Products Inspected: TOMATOES in cartons printed, "Strano’s Pride, 
Produce of USA, net wt. 25 Ibs., Homestead Tomato Packing Co., Inc., 
Florida City, Florida" and stamped, "6x6" or "5x6." Applicant states 
1600 cartons. 


Condition of Pack: Well filled. 
Temperature of Produce: various Containers: 59 to 66 °F 


Condition: Average approximately 5% green and breakers, 30% turning 
and pink and 60% light red and red. Decay averages 3%. Damage by 
mottling ranges 16 to 40%, average 30%. Damage by bruising averages 
3%. 


6. Respondent advised complainant of the results of the inspection and 
requested an adjustment. Complainant advised respondent that it expected 
payment in full. Respondent promptly repacked and resold the tomatoes. 
Respondent rendered an accounting to complainant which showed sales 
ranging from $13.00 to $2.00 per carton with 41 cartons lost in repacking, and 
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gross proceeds of $13,537.00. Respondent deducted the f.o.b. cost of 
$10,983.50, freight in the amount of $1,640.00, brokerage of $240.00, a 
repacking charge of $.50 per carton, or $800.00, and the cost of the inspection, 
or $43.80, and showed a net loss of $170.30. Respondent took an adjustment 
of $1.00 per carton and remitted $9,383.50 to complainant. 

7. On March 24, 1989, in Cincinnati, Ohio, the market price of tomatoes 
of merchantable quality from Florida in 25 pound cartons was $9.50 to $10.00 
for size 6x6, and $11.00 to $12.00, mostly $11.50 to $12.00 for size 5x6. 

8. The formal complaint was filed on August 25, 1989, which was within 
nine months after the cause of action alleged herein accrued. 


Conclusions 


Complainant maintains that the federal inspection at destination, since it 
was taken on March 23, after arrival on March 20, was too late to show a 
breach of contract on complainant’s part. In the usual circumstances an 
inspection three days following arrival of a commodity as perishable as 
tomatoes and showing a similar percentage of damage would be deemed too 
remote in time to show a breach of the warranty of suitable shipping 
condition.’ However, here we are dealing with green tomatoes in which the 


damage was disclosed only after ripening was underway. In such cases we 
have found a breach of the warranty of merchantability on the basis of the 
presence of an inherent defect at the time of sale.’ Mottling is known to be 
a defect that is disclosed during the ripening process, and we conclude that 
the inspection of the subject tomatoes shows the presence of an inherent 
defect at time of sale of sufficient severity to constitute a breach of the 
warranty of merchantability. 

The measure of damages for breach of warranty as to accepted goods is 
the difference at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had been as 


'See Pan-American Fruit Company v. Hallem Hazzouri, 25 Agric. Dec. 651 (1966); compare, 
however, Veg-A-Mix v. George De Paoli Distributing Co., 42 Agric. Dec. 1619 (1983) where an 
inspection of tomatoes that showed 26% condition factors 244 days after arrival was held to show 
a breach of the warranty of suitable shipping condition. 


*Brown & Hill v. U. S. Fruit Company, 20 Agric. Dec. 891 (1961); and Bearden Produce Co. 
v. Pat’s Produce Co., 12 Agric. Dec. 682 (1953). See also Welch Fruit Sales v. Jos. Notarianni & 
Co., 38 Agric. Dec. 589 (1979). 
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warranted, unless special circumstances show proximate damages of a 
different amount.’ In addition, in a proper case any incidental damages 
resulting from the seller’s breach may also be recovered.‘ The preferred 
method of ascertaining the value the goods would have had if they had been 
as warranted is to use the average price as shown by Market News service 
reports at or near the place of acceptance during the time period when resales 
should have taken place.’ Applicable reports show that on March 24, 1989, 
in Cincinnati, Ohio, the market price of tomatoes of merchantable quality 
from Florida in 25 pound cartons was $9.50 to $10.00 for size 6x6, and $11.00 
to $12.00, mostly $11.50 to $12.00 for size 5x6. Using the average of these 
prices the load of tomatoes, if it had met contract requirements, would have 
had a gross value of $17,280.00. The value of the goods accepted is best 
shown by the gross proceeds of a prompt and proper resale.° We deem 
respondent’s resale to have been prompt and proper, and therefore we 
conclude that the value of the tomatoes accepted by respondent was 
$13,537.00. The difference between these two amounts, or $3,743.00 
constitutes respondent’s basic damages. In addition respondent should be 
allowed consequential damages in the amount of $800.00 for the cost of 
reworking the tomatoes, and $43.50 for the cost of the inspection. 
Respondent’s total damages therefore amount to $4,586.50. Respondent could 


have deducted this amount from its remittance to complainant, or 
alternatively, if respondent had filed a counterclaim, it could have recovered 
the difference between this amount and the $1,600.00 which it deducted from 
its remittance to complainant. Under the circumstances the allowance taken 
by respondent was more than reasonable. The complaint should be dismissed. 


Order 


The complaint is dismissed. 


5UCC § 2 - 714(2). 
‘See UCC §§ 2 - 714(3) and 2 - 715(1). 


5See Pandol Bros., Inc. v. Prevor Marketing International, Inc., PACA Docket R-89-212, 49 
Agric. Dec. 1193 (1990). 


‘R. F. Taplett Fruit & Cold Storage Co. v. Chinook Marketing Co.,et.al., 39 Agric. Dec. 1537 
(1980). 
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Copies of this order shall be served upon the parties. 


In re: SONYA L. MOELLENBERG, d/b/a AGRICOM MARKETING vy. 
CUSTOM FRUIT SALES, INC. 

PACA Docket No. R-90-219. 

Decision and Order issued January 28, 1991. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Robert Dollinger, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $3,699.55 in connection with transactions in interstate commerce 
involving twelve shipments of perishable produce. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore, the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements, 
however, neither party did so. Neither party filed a brief. 


Findings of Fact 


1. Complainant, Sonya L. Moellenberg, is an individual doing business as 
Agricom Marketing, whose address is P. O. Box 2917, Boston, Massachusetts. 

2. Respondent, Custom Fruit Sales, Inc., is a corporation whose address 
is P. O. Box 2928, Wenatchee, Washington. At the time of the transactions 
involved herein, respondent was licensed under the Act. 
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3. On or about December 22, 1988, through January 27, 1989, 
complainant, acting as broker for respondent, negotiated the sale of one 
trucklot of onions, nine trucklots of apples, and one trucklot of mixed apples 
and pears to Richmond Produce Co., Inc. in Richmond, California for 
brokerage fees totaling $3,090.65. 

4. On or about January 13, 1989, complainant, acting as broker for 
respondent, negotiated the sale of one trucklot of apples to Kornblum & Co., 
Inc., in Bronx, New York for brokerage fees in the amount of $606.90. 

5. The formal complaint was filed on June 12, 1989, which was within nine 
months, after the causes of action alleged herein accrued. 


Conclusions 


The complaint herein, signed by Sonya Moellenberg, alleges that brokerage 
is due to complainant from respondent in connection with the negotiation by 
complainant on respondent’s behalf of contracts of sale for twelve trucklots of 
produce. The answer, signed by respondent’s president, alleges that Lou Alex, 
an employee of complainant, stated he would “take responsibility in the event 
of any problems with collections." There is no statement in the record from 
Lou Alex. Respondent alleges that it has been unable to collect from 
Richmond Produce, and that complainant, should therefore not be paid 
brokerage. Respondent made no such allegation in connection with the sale 
to Kornblum. 

Respondent’s statement relative to Lou Alex agreeing to "take 
responsibility in the event of any problem with collections" cannot be 
interpreted as an allegation of a guarantee of payment, by complainant since 
there is no reference to such a crucial undertaking, on the confirmations 
issued by complainant. In addition, the quoted statement could simply mean 
that the broker was agreeing to attempt to collect, if there was any difficulty 
in collection. There is no allegation by respondent, that complainant did not 
make any such effort. It is well established that a broker is entitled to a fee 
upon negotiation of a contract. Subsequent breach of a contract by a party 
thereto, does not furnish an excuse for not paying such fee.’ 

No other defense was raised by respondent, and we therefore conclude 
that respondent is liable to complainant for the full amount of the brokerage 


‘Victor D. Bendel Company v. A Peltz & Sons, Inc., 39 Agric. Dec. 311 (1980); Clement Jones 
Co., Inc. v. Cherry Foods, Inc., 34 Agric. Dec. 677 (1975). 
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earned, or $3,697.55.?, Respondent’s failure to pay complainant such amount 
is a violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,697.55, with interest thereon at the rate of 13% 
per annum from February 1, 1989, until paid. 

Copies of this order shall be served upon the parties. 


C. J. VITNER CO. v. G & H SALES, INC. 
PACA Docket No. R-89-214. 
Decision and Order issued February 14, 1987. 


Misrepresentation - alleged misleading statements and failure to disclose material facts as 
basis for voiding contract modification. 


“Act of God" clause. 


Where contract was modified following crop disaster to call for reduced shipments at higher 
price, and where complainant was contacted following the disaster by respondent, who asserted 
that if a higher price were not paid to its growers, there would be no potatoes to ship, and "that 
shipments could not be made under any of the contracts," such communication did not constitute 
misrepresentation. The fact of the partial crop failure, due to unforseen circumstances was 
known to both parties at the time of the conversation. In addition, complainant’s assertions that 
it was misled by respondent’s alleged contentions that potatoes were unavailable from other 
sources could not be credited, in view of the concurrent discussions of the price of potatoes 
purchased on the open market. The presence of an “act of God" clause in the contract coupled 
with a statement on the face of the contract indicating that the potatoes were to come from a 
particular area was said to present at least a question as to whether, respondent might be 
excused from performance under the contract. Furthermore, Respondent’s alleged assertions 
as to the unavailability of potatoes under the contract may have had reference to a refusal of the 
growers with whom respondent had contracted to fulfill their contract, rather than to a refusal 
of respondent to ship under the contract if pressed to do so. 


George S. Whitten, Presiding Officer. 


The complaint, evidently through a calculation error, claimed $3,699.55 rather than the 
correct amount of $3,697.55. 
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Richard F. Loritz, for Complainant, 
Dennis M. Sobolik, Hallock, MN, for Respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $42,600.28 in connection with a transaction in interstate commerce 
involving the purchase of potatoes. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint exceeds $15,000.00, however, 
the parties waived oral hearing, and therefore the shortened method of 
procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
investigation. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant filed an opening 
statement, respondent filed an answering statement, and complainant filed a 
statement in reply. Both parties filed briefs. 


Findings of Fact 


1. Complainant, C. J. Vitner Company, is a corporation whose address is 
4202 W. 45th Street, Chicago, Illinois. 

2. Respondent, G & H Sales, Inc., is a corporation whose address is 5100 
Industrial Boulevard, Edina, Minnesota. At the time of the transaction 
involved herein respondent was licensed under the Act. 

3. On or about December 8, 1986, complainant and respondent entered 
into a contract in writing calling for respondent to deliver to complainant 
11,250 cwt. of 85% U.S. No. 1 commercial grade chipping potatoes at $7.70 
per cwt. delivered, with shipment to be May 1, 1987, through June 10, 1987. 
The contract contained the following additional provisions in relevant part: 


In the event of fire, strikes, wars, transportation shortages, acts of God, 
or events beyond the control of Grower or Buyer which prevent 
Grower or Buyer from performance in full or in part of the terms of 
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this agreement, it is agreed that such failure to perform shall be 
excused and shall not form the basis for any claim of damage or breach 
of contract. 


Shipping Area 
Hastings, FL 


4. The Hastings, Florida area consists of the counties of Flagler, Putnam 
and St. John’s. On June 25, 1987, Richard E. Lyng, Secretary of Agriculture, 
pursuant to a request from the Governor of Florida based on alleged 
“damages and losses to ‘potatoes, cabbage and pastures’ due to flooding and 
late frost which occurred on February 5 through March 28, 1987" determined 
that the counties of Flagler, Putnam, and St. John’s "sustained sufficient 
losses in vegetable crops to warrant a Secretarial disaster designation." 
Accordingly, the Secretary designated the three counties "as natural disaster 
areas where eligible family farmers who produce vegetable crops may qualify 
for FmHA EM loan assistance." The total potato production for the Hastings, 
Florida area in 1987 was 34% below the production for 1986. 

5. Respondent had contracts with specific growers in the Hastings, Florida 
area to cover its contract with complainant. These contracts contained "act 
of God" clauses similar to the clause in respondent’s contract with 
complainant. 

6. On May 4, 1987, respondent’s George R. Wilkinson called 
complainant’s Jack Sachs and confirmed that both parties were aware of the 
damage to the potato crop in the Hastings, Florida area, and that both parties 
were also aware that the large chipping companies such as Frito Lay were 
modifying their contracts to call for payment of one load at contract price and 
alternate loads at market price. Mr. Wilkinson then asked Mr. Sachs if 
complainant would be willing to modify the contract between complainant and 
respondent on the same basis. Mr. Sachs stated that he would get back to 
Mr. Wilkinson later and let him know. On May 5, 1987, Mr. Sachs called Mr. 
Wilkinson and agreed to the proposed contract modification, and scheduled 
delivery of potatoes pursuant to the modification. 

7. On May 5, 1987, respondent sent complainant the following mailgram: 


AS PER PHONE CONVERSATION OF MAY THE 5TH 1987 
CONCERNING FLORIDA CONTRACT NUMBER 2003 IT IS 
HEREBY AGREED THAT DUE TO THE CROP DISASTER AND 
SHORTAGE THE ABOVE STATED CONTRACT WILL BE 
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MODIFIED TO READ 1 LOAD TO BE SHIPPED AT CONTRACT 
PRICE AND 1 LOAD TO BE SHIPPED AT CURRENT OPEN 
MARKET PRICE. BOTH SHIPMENTS TO BE APPLIED 
AGAINST CONTRACT CWT AMOUNT. AS TO THE TOTAL 
AMOUNT OF SHORTAGE WE CANNOT ASCERTAIN AT THIS 
TIME FOR IT IS AN ACT OF GOD. WE WILL KEEP YOU 
INFORMED. 


Complainant made no reply to the mailgram. 

8. Respondent delivered a total of 9,417.6 cwt. of potatoes under the 
modified contract, or 84% of the original contract amount, and complainant 
paid respondent at the rate agreed in the contract as modified, or a total of 
$115,115.80. 

9. An informal complaint was filed on December 24, 1987, which was 
within nine months after the cause of action alleged herein accrued. 


Conclusions 


Complainant seeks to recover $42,600.28 from respondent, which is the 
difference between the total payment which it made under the contract as 
modified, namely $115,115,.80, and the amount for which it would have been 
liable under the original contract had the same amount of potatoes been 
delivered under such contract, namely $72,515.52. The basis for this claim is 
complainant’s contention that "damages were suffered by reason of misleading 
and untrue statements made by the Respondent and . . . implied threats made 
by the Respondent that it would not ship unless a higher price was paid for 
potatoes contracted for delivery between May 1, 1987 and June 10, 1987." 
Complainant further alleges that "at no time did G & H disclose the fact that 
they could get potatoes from other sources and that they could fulfill delivery 
of the contract.” Specifically, complainant’s Jack Sachs made the following 
allegations in the opening statement: 


5. On May 4, 1987, Respondent’s salesman spoke with Mr. Jack 
Sachs, of C.J. Vitner Co., and stated that a higher price had to be paid 


‘Complainant’s brief, pp. 1 - 2. 


?Complainant’s brief, p. 11. 
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for the potatoes due to adverse growing conditions in the Hastings, 
Florida area, and that if G & H did not agree to pay a higher price to 
the farmers and growers, there would be no potatoes to deliver to 
Complainant or other purchasers. Mr. Sachs stated that he needed 
potatoes and said he expected G & H to ship the potatoes as needed. 
Mr. Sachs stated he did not want to have to pay the higher price but 
that he needed potatoes to keep production going. 


6. The Respondent notified the Complainant by telephone on or about 
May 4, 1987, that the Hastings, Florida potato growing area was suffering 
a substantial reduction in yield by reason of adverse weather conditions 
and there were no potatoes to ship. Respondent advised Complainant by 
telephone that the adverse conditions continued and that shipments could 
not be made under any of the contracts unless higher prices were received 
for the Florida shipment. 


First, it should be noted that we have not included complainant’s version of 
the conversation of May 4, 1987, in our findings of fact. However, even if we 
were to take such version as established, we do not believe that complainant 
should prevail. The fact of the partial crop failure due to unforseen 


circumstances was known to both parties at the time of the conversation. 
Complainant’s assertions that it was misled by respondent’s alleged 
contentions that potatoes were unavailable from other sources is absurd, in 
view of the concurrent discussions of the price of potatoes purchased on the 
open market. The presence of the "act of God" clause in the contract coupled 
with the statement on the face of the contract indicating that the potatoes 
were to come from the Hastings, Florida area presented at least a question 
as to whether respondent might be excused from performance under the 
contract.2 Furthermore, respondent’s alleged assertions as to the 
unavailability of potatoes under the contract may have had reference to a 
refusal of the growers with whom respondent had contracted to fulfill their 
contract, rather than to a refusal of respondent to ship under the contract if 


*The question would hinge on whether the designation was specific enough to meet the 
requirement that the contract pertain to "crops to be grown on designated land." See UCC § 
2-615, comment 9. We offer no opinion as to what the outcome of this question would be wer> 
it before us for decision. 
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pressed to do so.’ In this context any assertions that potatoes would not be 
available under the contract unless complainant were willing to pay at a higher 
rate can not be said to have been misleading or to have been made with a 
lack of that good faith which is required as between merchants.* 

For the first time, in its opening statement, complainant asserted a claim 
for an additional $16,740.00 based on respondent’s failure to deliver the 
balance of the potatoes due under the contract. This claim is totally foreign 
to the only claim and basis of recovery asserted by complainant in its 
complaint. No request was made to amend the complaint, and therefore this 
claim cannot be allowed. 

The complainant should be dismissed. 


“Complainant protests vigorously a statement made by respondent in its answering statement 
as follows: 


Following the modification of the contract between G & H and their growers, G & H 
went to their buyers (Vitner being on of them) and inquired if they would accept the 
modification as being done by the large chipping companies and others. 


Complainant states that respondent’s telephone log and the dates on which the contract 
modifications were signed show that the contract modifications were entered into after the 
contract modification between complainant and respondent. While it is true that the contract 
modifications which respondent negotiated with its growers were not signed until a few days after 
the contract modification with complainant, the telephone log shows such entries as follows: 


Date: 4-30-87 
Buyer or Seller: Barry Mathis 


Frito going to raise prices on the contracts - 1 on & 1 off. Says he can’t fill our contract @ 
$4.75. Wants to renegotiate. 


While respondent’s indication of the date of the actual modification may have been wrong, it is 
nevertheless clear that the insistence of the growers on modification, at least in some instances, 
preceded the modification between complainant and respondent. Furthermore, signature dates 
are sometimes misleading as an indication of the actual date on which an agreement was 
reached. For instance, complainant and respondent agree that their original contract was agreed 
to on 12-8-86 and this date is listed as the "Date Confirmed" at the top of the first page of the 
contract. However, the signature date of Sachs on behalf of complainant is 12-17-86. 


‘For a thorough discussion of the law relating to mistake, misleading statements and good 
faith see Nalbandian Farms, Inc. v. McDonnell & Blankfard, Inc., 46 Agric. Dec. 674 (1987). 
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Order 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


C. H. ROBINSON CO. v. ARC FRESH FOOD SYSTEM, INC. 
PACA Docket No. 90-05. 
Decision and Order issued February 19, 1991. 


Value of unverified answer - Effect of court-ordered enforcement of PACA trust on liability to 
pay for perishable agricultural commodities. 


Unverified answer by respondent denying existence of a contract between the parties is given no 
evidentiary weight. Failure to pay an undisputed contract price for perishable agricultural 
commodities is not excused regardless of reason or harshness of enforcement of the Act’s 
provisions. 


Roberta Swartzendruber, Presiding Officer. 

Complainant, Pro se. 

Michael P. Mallaney, Des Moines, IA, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This case was brought pursuant to the reparation provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a 
et seq.). A timely formal complaint was filed on March 15, 1989, in which 
complainant seeks a reparation award in the amount of $805.50 in connection 
with shipments of mixed fresh produce in interstate commerce. 

A copy of the report of investigation prepared by the Department of 
Agriculture was served upon each party. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, denying liability. 
Because the amount claimed in the complaint does not exceed $15,000.00, the 
shortened method of procedure provided in the Rules of Practice is applicable 
(7 C.F.R. § 47.20). Pursuant to this procedure, the verified pleadings of the 
parties are considered a part of the evidence, as is the Department’s report 
of investigation. The parties were given the opportunity to file additional 
evidence in the form of verified statements, and an opportunity to file briefs. 
The complainant filed an opening statement and a brief. 
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Findings of Fact 


1. Complainant, C.H. Robinson Company, is a corporation whose business 
address is 8100 Mitchell Road, Suite 200, Eden Prairie, Minnesota 55344. At 
the time of the transactions at issue in this proceeding, complainant was 
licensed under the Act. 

2. Respondent, ACR Fresh Food Systems, Inc., is a corporation whose 
business address is 101 E. 2nd Street, Des Moines, Iowa 50309. At the time 
of the transactions at issue in this proceeding, respondent was licensed under 
the Act. 

3. On May 6, 1988, in the course of interstate commerce, complainant, by 
oral contract, sold respondent 245 cartons of cantaloupes, 180 cartons of 
honeydew melons, 40 sacks of Jumbo yellow onions, 30 sacks of Medium 
yellow onions, 20 sacks of Jumbo white onions and 20 sacks of Jumbo red 
onions. 

4. The agreed price was $17.90 per carton for the 245 cartons of 
cantaloupes, $9.40 per carton for the 180 cartons of honeydew melons, $5.50 
per sack for the 40 sacks of Jumbo yellow onions, $5.50 per sack for the 30 
sacks of Medium yellow onions, $8.00 per sack for the 20 sacks of Jumbo 
white onions and $6.00 per sack for the 20 sacks of Jumbo red onions as 
follows: 


245 cartons cantaloupes @ 17.90 = $4,385.50 
180 cartons honeydews @ 9.40 = 1,692.00 
40 sacks Jumbo yellow onions @ 5.50 = 220.00 
30 sacks Medium yellow onions @ 5.50 = 165.00 
20 sacks Jumbo white onions @ 8.00 = 160.00 
20 sacks Jumbo red onions @ 6.00 = 120.00 
TOTAL: $6,742.50 


5. Respondent paid complainant $5,937.00 of the total $6,742.50 contract 
price. 

6. A formal complaint was filed March 15, 1989, in which the complainant 
claims an unpaid balance of $805.50 due from respondent. 


Conclusions 


This proceeding involves a dispute as to respondent’s liability to 
complainant for a remainder of $805.50 on a contract for purchase of mixed 
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fresh produce. Respondent denies buying the cantaloupes, honeydew melons 
and onions from complainant, denies knowing if they were shipped and denies 
its acceptance of the produce. Respondent’s denials, found in its unverified 
answer, are given no evidentiary weight. Frank W. Prillwitz, Jr. v. Sheenhan 
Produce, 19 Agric. Dec. 1213, 1215 (1960), 7 C.F.R. § 47.20(a). Further, 
respondent has made payments of $5,937.00 to respondent for this produce. 
We find respondent entered into a contract to purchase this fresh produce 
from complainant, had knowledge of the shipment and accepted the produce. 

Complainant argues that it did not, for any reason, agree to any deduction 
or adjustment to be taken by respondent on the contract price and respondent 
is claiming a deduction because of “bad produce" which was in the load. 
Respondent has not raised this defense in the record and such a defense is not 
at issue before us. 

Respondent’s sole defense to complainant’s action is the fact that pursuant 
to two temporary restraining orders and a preliminary injunction entered 
against respondent in United States District Court, Southern District of Iowa, 
all respondent’s receivables or proceeds from the sale or disposition of 
perishable agricultural commodities, including inventories of food and other 
products, were ordered held in trust as created by section 5(c)(2) of the Act 
(7 U.S.C. § 499e(c)(2)), and such assets under the order were enjoined from 
use by the respondent until all claims by plaintiffs who initiated the action had 
been paid. 

Respondent’s defense has no merit in fact or law in this proceeding. 

The consummated sales of produce in this proceeding occurred on May 6, 
1988. The first temporary restraining order was issued against respondent on 
March 17, 1989. The respondent’s obligation to the complainant thus arose 
ten months before any court order had been issued. Respondent’s refusal to 
pay was unlawful behavior under the Act, 7 U.S.C. § 499b(4). 

The court proceedings against respondent did not in any way abridge the 
complainant’s right to payment from respondent. The fact that the court "has 
frozen all of the Respondent’s accounts from the sale of PACA produce . . ." 
does not relieve respondent from its obligation to pay for produce purchased 
subject to the Act’s provisions. Although as a practical matter, payment to 
complainant by respondent may be difficult if not impossible under such a 
court order, enforcement of the complainant’s right to payment is fundamental 
to operation of the Act’s regulatory functions. As stated in In re Samuel 
Esposito dba Quakertown Town Kennels, 38 Agric. Dec. 613 (1979), at page 
636: 
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The Perishable Agricultural Commodities Act was enacted at the 
request of the regulated industry. It is the only regulatory program 
administered by the Department paid for by the regulated industry 
through license fees. Payment violations are the very heart of the 
regulatory program. The industry desires and supports a toughminded 
administration of the Act which requires full payment irrespective of 
the reasons for non-payment. 





The Esposito decision, which thoroughly discusses the issue of failure to 
pay under the Perishable Agricultural Commodities Act, recognizes that not 
allowing for mitigating circumstances in failure to pay cases is harsh, but that 
such a policy is deemed necessary. 


Although the Department’s approach to enforcing the Perishable 
Agricultural Commodities Act appears harsh, in many cases it is not as 
harsh as it would seem. For example, many persons who suffer a 
financial loss or otherwise become in a precarious financial position 
continue to operate for many months and even increase their business 
substantially, without obtaining new capital, thereby subjecting many 
persons who sell produce to them to the risk of financial loss. Such 
conduct has repeatedly been characterized as "flagrant." See In re John 
H. Norman & Sons Distributing Co., 37 Agric. Dec. 705, 713 (1978); In 
re Atlantic Produce Co., 35 Agric. Dec. 1631, 1640-41 (1976), affirmed 
sub nom. Atlantic Produce Company, Inc. v. United States (S68 F.2d 
772) certiorari denied, 439 U.S. 819; In re Sam Leo Catanzaro, 35 
Agric. Dec. 26, 31 (1976), affirmed sub nom. Catanzaro v. United States 
and Butz, No. 76-1613 (C.A. 9), decided March 9, 1977 (36 Agric. Dec. 
467); In re M&H Produce Co., 34 Agric. Dec. 700, 747 (1975), affirmed 
sub nom. M&H Produce Co. v. Knebel and United States, No. 75-1621 
(C.A. D.C.), decided February 16, 1977 (36 Agric. Dec. 470), certiorari 
denied, 98 S. Ct. 394; In re George Steinberg & Son, 32 Agric. Dec. 236, 
243-44 (1973), affirmed sub nom. George Steinberg & Son, Inc. v. Butz, 
491. F.2d 988 (C.A. 2), certiorari denied, 419 U.S. 830. 


Id., 639 

The fact respondent is required by court order to keep monies in trust for 
unpaid sellers does not enjoin or estop complainant in this docket from 
seeking full payment on the undisputed contract price for the cantaloupes, 
honeydew melons, and onions. 
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For the reasons cited herein and based on all the evidence in the record, 
we hold that respondent is obligated to complainant for the full contract price 
of $6,742.50 for the purchase less the total $5,937.00 payments made, for a 
total remaining balance due complainant of $805.50. 

The failure of respondent to pay the complainant the balance of the total 
purchase price is a violation of section 2 of the Act. Reparation must be 
awarded to complainant in the amount of $805.50. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $805.50, with interest thereon at the rate of 13 
percent per annum from June 1, 1988, until paid. 

Copies of this order shall be served upon the parties. 


BUD ANTLE, INC. v. PACIFIC SHORE MARKETING CORP. 
PACA Docket No. R-90-255. 
Decision and Order issued February 19, 1991. 


Suitable shipping condition - Acceptance does not void rule - Jurisdiction - Contemplation of 
movement or actual movement necessary. 


Where strawberries were billed to intermediate destination for consolidation with other produce, 
and accepted at such destination by buyer, but invoice and bill of lading stated more distant 
destination in addition to the intermediate destination, it was held that the acceptance at the 
intermediate point did not void the suitable shipping condition rule and that such rule was 
applicable to the more distant destination. 


A shipment of carrots intrastate with no indication in the record that the parties contemplated 
subsequent shipment to another state, and no indication that such carrots were in fact shipped 
out of state, was outside the jurisdiction of the Secretary. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $4,064.00 in connection with transactions involving strawberries and 
carrots. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant did not file an opening statement. Respondent filed an 
answering statement. Complainant did not file a statement in reply. 
Respondent filed as a brief an exact copy of its answer. 


Findings of Fact 


1. Complainant, Bud Antle, Inc., is a corporation whose address is P. O. 
Box 1759, Salinas, California. 

2. Respondent, Pacific Shore Marketing Corp., is a corporation whose 
address is 1400 E. Olympic Blvd., Suite 230, Los Angeles, California. At the 
time of the transactions involved herein respondent was licensed under the 
Act. 

3. On or about May 17, 1989, complainant sold to respondent, and 
shipped on the same day from loading point in Holtville, California to 
respondent in Los Angeles, California, one truck lot consisting of 200 SOlb. 
sacks of carrots. 

4. On or about May 27, 1989, complainant sold to respondent, and 
shipped on the same day from loading point in Watsonville, California to 
respondent in Los Angeles, California, one truck lot consisting of 48 flats of 
extra fancy Dole Strawberries at $7.75 per flat, plus $20.00 for tectrol, or a 
total of $392.00, f.o.b. Both parties contemplated that the strawberries were 
to be consolidate at respondent’s dock in Los Angles with other produce for 
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shipment to contract destination in Edmonton, Alberta, Canada. Respondent 
has admitted liability to complainant for these strawberries. 

5. On or about June 7, 1989, complainant sold to respondent, and shipped 
on the same day from loading point in Watsonville, California to respondent 
in Los Angeles, California, one truck lot consisting of 288 flats of fancy Tasty 
Sweet Strawberries, with each flat completely sealed in non-transparent plastic 
tectrol coverings, at $6.50 per flat, or a total of $1,872.00, f.0.b. Both parties 
contemplated that the strawberries were to be consolidated at respondent’s 
dock in Los Angles with other produce for shipment to contract destination 
in Edmonton, Alberta, Canada. 

6. The strawberries shipped June 7, 1989, were received in Los Angeles 
on June 8, and arrived in Edmonton on June 12, 1989. Respondent notified 
complainant on arrival in Edmonton that there was a problem in the berries 
and called for an inspection. An inspection of 241 flats of the berries was 
made by an employee of the Canadian Department of Agriculture at 9:00 a.m. 
on June 14, 1989, at the place of business of respondent’s customer in 
Edmonton after the berries had been unloaded from the truck. Such 
inspection showed in relevant part as follows: 


TEMPERATURE Product: 3°C [37.4°F.] 


Condition: Decay averages 14%, range 8% to 18% Wet bruising 
exceeding 3/8" in the aggregate to [illegible] averages 68%, range 47% to 
87%. 


Forty seven flats of the berries which had been distributed to the receiver’s 
customers prior to the inspection were returned, and all of the berries were 
dumped. 

7. The formal complaint was filed on August 14, 1989, which was within 
nine months after the causes of action alleged herein accrued. 


Conclusions 
Complainant has alleged interstate commerce as to all three transactions. 


Respondent has denied that the transaction involving the carrots involved 
interstate commerce. Neither the invoice nor bill of lading issued by 
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complainant relative to the carrots indicate any destination outside the state 
of California. Furthermore there is no indication in this record that the 
carrots in fact moved outside the state. We conclude that complainant has 
failed to meets its burden of proving interstate commerce.’ The Secretary is 
without jurisdiction over this transaction, and therefore no reparation may be 
awarded to complainant for the carrots. 

Respondent has admitted liability in the amount of $392.00 as to the May 
27, 1989, strawberry transaction, and has denied any liability for the 
strawberries shipped on June 7, 1989. As to the latter strawberries 
complainant asserts that its liability does not extend beyond Los Angeles 
where respondent accepted the berries, and respondent asserts that 
complainant is liable for the condition of the berries in Edmonton since it 
knew that the berries were intended for that destination. 

The Regulations’, in relevant part, define f.o.b. as meaning "that the 
produce quoted or sold is to be placed free on board the boat, car, or other 
agency of the through land transportation at shipping point, in suitable 
shipping condition ..., and that the buyer assumes all risk of damage and delay 
in transit not caused by the seller irrespective of how the shipment is billed." 
Suitable shipping condition is defined’, in relevant part, as meaning, "that the 
commodity, at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination agreed 
upon between the parties.” It is clear that the subject strawberries were 


‘See Wright Supply Corporation v. Carpenter Marketing, Inc., 38 Agric. Dec. 1641 (1979). 
"7 CF.R. § 46.43 (i). 


7 CER. § 46.43()). 


4 


The suitable shipping condition provisions of the Regulations ( 7 C.F.R. § 46.43(j)) 
which require delivery to contract destination “without abnormal deterioration", or what is 
elsewhere called "good delivery" ( 7 C.F.R. § 46.44), are based upon case law predating the 
adoption of the Regulations. See Williston, Sales § 245 (rev. ed. 1948). Under the rule it is not 
enough that a commodity sold f.0.b., U.S. No. 1, actually be U.S. No. 1 at time of shipment. It 
must also be in such a condition at the time of shipment that it will make good delivery at 
contract destination. It is, of course, possible for a commodity that grades U.S. No. 1 at time 
of shipment, and is shipped under normal transportation service and conditions, to fail to make 
good delivery at destination due to age or other inherent defects which were not present, or were 
not present in sufficient degree to be cognizable by the federal inspector, at shipping point. 
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billed to respondent in Los Angeles, and that respondent accepted them there 
by unloading the berries and placing them on another truck.* However, it is 
also clear that the invoice issued by complainant stated that the berries were 
to be shipped to Alberta. In addition, the bill of lading issued by complainant, 
under the heading “SHIP TO" listed respondent at the Los Angeles address 
as the consignee, but also contained the following typed underneath: "DEST: 
ALBERTA." We believe from all the facts of record that complainant and 
respondent agreed that the contract destination of the berries was Edmonton, 
Alberta, Canada. 

Acceptance of a shipment, even at an intermediate point, does not void the 
suitable shipping condition rule, although such acceptance at an intermediate 
point is one factor that may be considered when attempting to determine what 
the agreed contract destination was.° In this case the fact that the berries 
were to be accepted and consolidated in Los Angeles was known to both 
parties, and the fact that the berries were then to go to Canada was disclosed 
on complainant’s own documentation. The contract, after acceptance, became 
closely analogous to an f.o.b. acceptance contract.’ 

The Canadian destination is almost three thousand miles from Los 
Angeles, and the transit time cannot be said to have been abnormal. The 
inspection two days after arrival showed condition factors so severe as to 


amply qualify as a dump certificate, and certainly shows that the berries did 
not make good delivery at time of arrival. In fact we can safely say that such 
berries had no commercial value at such time. 


Conversely, since the inherently perishable nature of commodities subject to the act dictates that 
a commodity cannot remain forever in the same condition, the application of the good delivery 
concept requires that we allow for a "normal" amount of deterioration. For all commodities 
other than lettuce (for which specific good delivery standards have been promulgated) what is 
"normal" or abnormal deterioration is judicially determined. See Harvest Fresh Produce Inc. v. 
Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). 


Theron Hooker Co. v. Ben Gatz Co., 30 Agric. Dec. 1109 (1971). Charles P. Tatt Fruit Co. 
v. Mac’s Produce, 9 Agric. Dec. 802 (1950) 


‘Compare Rancho Vergeles, Inc. v. Richard Shelton, d/b/a Midvalley Brokerage Company, 46 
Agric. Dec. 1031 (1987). 


"See 7 C.F.R. § 46.43(1), where the suitable shipping rule is explicitly stated to apply. 
Although there can be no rejection following the acceptance at shipping point, the seller is still 
liable for any material breach of contract. 
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"The measure of damages for breach of warranty is the difference at the 
time and place of acceptance between the value of the goods accepted and the 
value they would have had if they had been as warranted, unless special 
circumstances show proximate damages of a different amount.” The first and 
best method of ascertaining the value the goods would have had if they had 
been as warranted is to use the average price as shown by Market News 
Service Reports, or other industry market reports.” These were not submitted 
by the parties. In default of market price we may use the f.o.b. price plus 
freight to show the value the goods would have had if they had been as 
warranted.” Accordingly, we find that respondent’s damages at least equal 
the contract price for which respondent became liable by its acceptance in Los 
Angeles. Complainant is due nothing for these berries. 

The only amount for which respondent is liable to complainant is the 
$392.00 price of the May 24, 1989, shipment of berries as to which respondent 
has admitted liability. Respondent’s failure to pay complainant this amount 
is a violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 


Order 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $392.00, with interest thereon at the rate of 13% 
per annum from July 1, 1989, until paid. 

Copies of this order shall be served upon the parties. 


"UCC § 2 - 714(2). 


°See Pandol Bros., Inc. v. Prevor Marketing International, Inc, PACA Docket R-89-212, 49 
Agric. Dec. 1193 (1990) 


Rogelio C. Sardina v. Caamano Bros., Inc., 42 Agric. Dec. 1275 at 1278-79 (1983). 
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LOOKOUT MOUNTAIN TOMATO & BANANA CO., INC. v. CONSUMER 
PRODUCE CO., INC. OF PITTSBURGH. 

PACA Docket No. R-90-201. 

Decision and Order issued February 21, 1991. 


Contracts - Terms - interpretation of Suitable Shipping Condition - Good Delivery - Tomatoes 
Inherent Defects. 


Tomatoes described in broker’s memorandum of sale as "Grade # 1" were found to have been 
sold as U.S. No. 1. 


Tomatoes sold under U.S. No. 1 contract, and shipped under normal transportation service and 
conditions, arrived at destination after business hours, and were unloaded. Inspection of the 
1600 cartons on the following morning showed 5% green and breakers, 10% turning and pink, 
80% light red and red, with average 7% decay and average 6% damage by sunken discolored 
areas. Since no inspection as to quality defects was requested by buyer, it was assumed that 
there were no quality defects, and the tomatoes were found to have made good delivery. 


A second inspection of 1380 remaining cartons of the tomatoes, made three days after the first, 
showed 85% light red and red with an average of 5% soft. An average of 2% were damaged by 
sunken discolored areas, and decay averaged 10%. It was found that the two inspections taken 
together did not show that the tomatoes had an inherent defect. 


George S. Whitten, Presiding Officer. 

LeRoy Gudgeon, Northfield, IL, for Complainant. 

Stephen P. McCarron, Silver Spring, MD, for Respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $9,080.00 in connection with a transaction in interstate commerce 
involving a shipment of tomatoes. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 
Respondent’s answer included a counterclaim arising out of the same 
transaction. Complainant did not file a reply to the counterclaim. 

The amount claimed in neither the formal complaint nor counterclaim 
exceeded $15,000.00, and therefore the shortened method of procedure 
provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. Pursuant 
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to this procedure, the verified pleadings of the parties are considered a part 
of the evidence in the case as is the Department’s report of investigation. In 
addition, the parties were given an opportunity to file evidence in the form of 
sworn statements. Complainant filed an opening statement, and respondent 
filed an answering statement. Complainant did not file a statement in reply. 
Respondent filed a brief. 


Findings of Fact 


1. Complainant, Lookout Mountain Tomato and Banana Company, Inc., 
is a corporation whose address is 1212 Peeples Street, Chattanooga, 
Tennessee. At the time of the transaction involved herein, complainant was 
licensed under the Act. 

2. Respondent, Consumers Produce Company of Pittsburgh, Inc., is a 
corporation whose address is 22nd and A.V.R.R., Pittsburgh, Pennsylvania. 
At the time of the transaction involved herein, respondent was licensed under 
the Act. 

3. On or about July 15, 1988, complainant sold to respondent, through 
Apple Action Fruit Sales, Inc., of East Flat Rock, North Carolina acting as 
broker, one truckload of tomatoes described as "Grade # 1," consisting of 800 
cartons of size 5 x 6 at $11.00 per carton, and 800 cartons of size 6 x 6 at 
$9.00 per carton, plus $.50 per carton for gassing, and $.15 per carton for 
pallets. 

4. On or about July 19, 1988, complainant, due to market decline, reduced 
the price to $10.00 for the 5 x 6’s, and $8.00 for the 6 x 6’s, with the gassing 
and pelletizing fee remaining the same. At the same time, complainant 
advised respondent through the broker that it had found “some isolated 
problems, decay present and other trouble; but, as a whole, the load did not 
present a problem... ." Respondent advised complainant, based on this 
report, to go ahead and ship the load. 

5. The load was shipped from loading point in Dayton, Tennessee, on the 
evening of July 20, 1988. The load arrived at respondent’s place of business 
in Pittsburgh at approximately noon on July 21, 1988, after sales for the day 
had ceased. The truck was unloaded the evening of July 21, 1988, and 
respondent’s employee noted on the bill of lading: "Tomatoes show a High 
Percentage of Decay." 

6. Respondent called for a Federal inspection, and on July 22, 1988, at 
10:30 a.m., the tomatoes were Federally inspected as to condition only with 
the following results in relevant part: 
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TEMPERATURES: 62.1 to 65.8°F. 
APPLICANT STATES: 1600 cartons 


PRODUCT: TOMATOES in cartons printed "Lookout Mountain Brand, 
packed by Lookout Mountain Tomato & Banana Co. Dayton, Tenn. Net 
Wt 25Lbs." Stamped "6x6 & 5x6." 


CONDITION: Average approximately 5% green and breakers, 10% 
turning and pink, 80% light red and red. Decay ranges 2 to 16%, average 
7% watery rot in various stages. 2 to 12%, average 6% damage by sunken 
discolored areas. 


Respondent notified complainant the morning of July 22, 1988, of the results 
of the Federal inspection. 

7. A second Federal inspection of the tomatoes was made on July 25, 
1988, at 11:30 a.m. at respondent’s place of business with the following results 
in relevant part: 


TEMPERATURES: 58.3 to 62.1°F. 

APPLICANT STATES: 1380 cartons 

PRODUCT: TOMATOES in cartons printed "Lookout Mountain Brand, 
packed by Lookout Mountain Tomato & Banana Co. Dayton, Tenn. 
25Lbs net wt." Stamped "6x6", "Sx6 & Lgr." 

CONDITION: Average approximately 85% light red and red. 4 to 12% 
in most samples, none in some, average 5% soft. Decay ranges 2 to 28% 
in most samples, none in some, 10% watery rot in various stages. Average 


2% damage by sunken discolored areas. 


8. An informal complaint was filed on Aug. 22, 1988, which was within 
nine months after the cause of action herein accrued. 


Conclusions 


Complainant brings this action to recover the purchase price of the 
truckload of tomatoes. Complainant asserts that the tomatoes were sold as 
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“approximately 80% combination US#1 grade." There is no such U.S. grade 
as alleged by complainant. U.S. Combination grade is defined’ as consisting 
of a combination of U.S. No. 1 and U.S. No. 2 tomatoes with at least 60% by 
count meeting the requirements of U.S. No. 1 grade. The confirmation of 
sale issued by the broker stated that the tomatoes were to be "Grade # 1." 
The representative of the broker, in a sworn affidavit submitted as a part of 
complainant’s opening statement, said that "#1 on my confirmation did not 
mean U.S. No. 1, but my understanding was the tomatoes would be 85% or 
better for any shipper." However, there is no indication in the record that this 
was clearly communicated to respondent, and we have held that # 1 or # 2, 
used without qualification, will be taken to mean U.S. No. 1 or 2.2, We 
conclude that the tomatoes were sold as U.S. No. 1. 

Respondent asserts that complainant breached the contract of sale "by 
shipping tomatoes that were of inferior quality and which did not meet the 
warranty of suitable shipping condition." The tomatoes were sold on an f.o.b. 
basis. The Regulations’, in relevant part, define f.o.b. as meaning "that the 
produce quoted or sold is to be placed free on board the boat, car, or other 
agency of the through land transportation at shipping point, in suitable 
shipping condition . . ., and that the buyer assumes all risk of damage and 
delay in transit not caused by the seller irrespective of how the shipment is 
billed." Suitable shipping condition is defined‘, in relevant part, as meaning, 
"that the commodity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination agreed 
upon between the parties." The tomatoes were promptly inspected following 
arrival at destination. The inspection which took place on the 22nd showed 
average condition defects which totaled 13%. This included an average of 7% 


"7 C.F.R. § 51.1856. 


South Jersey Produce v. Rotella Produce, 13 Agric. Dec. 566 (1954). See also Dimare Brothers, 
Inc. of California v. Philadelphia Produce Co., 38 Agric. Dec. 752 (1979), where "Typak" brand 
tomatoes were sold as "Typak #1," and this was held to constitute a sale of U.S. No. 1 tomatoes. 


*7 C.F.R. § 46.43 (i). 


‘7 CER. § 46.43()). 
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decay. The United States Standards for Fresh Tomatoes’ provide for the 
USS. 1 grade a tolerance for defects en route or at destination of: 


"[f]ifteen percent for tomatoes in any lot which fail to meet the 
requirements for this grade: provided, that included in this amount not 
more than the following percentages shall be allowed for defects listed: 


(i) Five percent for tomatoes which are soft or affected by decay; 


(ii) Ten percent for tomatoes which are damaged by shoulder bruises 
or by discolored or sunken scars on any parts of the tomatoes; and, 


(iii) Ten percent for tomatoes which are otherwise defective: And 
provided further, that not more than 5 percent shall be allowed for 
tomatoes which are very seriously damaged by any cause, exclusive of soft 
or decayed tomatoes. 


The tomatoes, according to the inspection on the 22nd, come within the total 
15% allowance listed above,° but exceed the tolerance allowed for decay by 
2 percentage points. 

The suitable shipping condition provisions of the Regulations which require 
delivery to contract destination “without abnormal deterioration", or what is 
elsewhere called "good delivery,"’ are based upon case law predating the 
adoption of the Regulations. See Williston, Sales § 245 (rev. ed. 1948). 
Under the rule it is not enough that a commodity sold f.o.b., U.S. No. 1, 
actually be U.S. No. 1 at time of shipment. It must also be in such a 
condition at the time of shipment that it will make good delivery at contract 
destination. It is, of course, possible for a commodity that grades U.S. No. 1 
at time of shipment, and is shipped under normal transportation service and 
conditions, to fail to make good delivery at destination due to age or other 
inherent defects which were not present, or were not present in sufficient 


*7 C.F.R. § 51.1855 et seq. 


* Due to respondent’s failure to request any inspection for quality defects, we assume, for 
purposes of this analysis, that the tomatoes had no quality defects. 


See 7 C.F.R. § 46.44. 
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degree to be cognizable by the federal inspector, at shipping point. 
Conversely, since the inherently perishable nature of commodities subject to 
the Act dictates that a commodity cannot remain forever in the same 
condition, the application of the good delivery concept requires that we allow 
for a "normal" amount of deterioration. For all commodities other than 
lettuce (for which specific good delivery standards have been promulgated) 
what is “normal” or abnormal deterioration is judicially determined.® 

The case of lettuce provides an illustration of another facet of the suitable 
shipping condition rule which is often overlooked. The United States 
Standards for Grades of Lettuce® allow lettuce to grade U.S. No. 1 with 1 
percent decay at shipping point, or 3 percent decay at destination. The good 
delivery standards for lettuce, however, allow an additional "2 percent decay 
... in excess of the destination tolerances provided . . . in the U.S. Standards 
for Grades of Lettuce." Thus lettuce sold as U.S. No. 1, f.0.b., could have 
4 percent decay at destination and therefore fail to grade U.S. No. 1, but 
nevertheless make good delivery for lettuce sold as U.S. No. 1 since the 
amount of decay would not exceed the total of 5 percent allowed by the good 
delivery standards. Of course, in the case of other commodities for which 
specific good delivery standards have not been promulgated, the concept of 
good delivery allows a similar expansion of any destination grade tolerances 
under the judicial determination of good delivery.” 

In the case of the subject tomatoes, the total 6% average damage by 
sunken discolored areas does not exceed the destination tolerance of 10% 
quoted above. The 7% average decay, while it does exceed the destination 
tolerance of 5%, is not so excessive as to indicate a failure to make good 


"See Harvest Fresh Produce, Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980) for a 
discussion of the suitable shipping rule. 


°7 C.F.R. § 51.2510 et seq. 
"7 CER. § 46.44(a). 


"See Pinnacle Produce, Ltd. v. Produce Products, Inc., 46 Agric. Dec. 1155 (1987); G & S 
Produce v. Morris Produce, 31 Agric. Dec. 1167 (1972); Lake Fruit Co. v. Jackson, 18 Agric. Dec. 
140 (1959); and Haines Ass’n v. Robinson & Gentile, 10 Agric. Dec. 968 (1951). 
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delivery under the suitable shipping condition rule. It should be 
remembered that the tomatoes were not warranted to make U.S. No. 1 at 
destination, but were sold as U.S. No. 1 tomatoes, and warranted to be in 
suitable shipping condition for such grade of tomatoes at shipping point. 
Accordingly, we conclude that the tomatoes made good delivery for tomatoes 
sold as U.S. No. 1.” 

During the informal stages of this proceeding, an official of this 
Department, in a letter to complainant, voiced the possibility that the two 
inspections taken together might indicate that there may have been something 
inherently wrong with the tomatoes. We have carefully considered this theory 
and find no basis for affirming it. It must be remembered that the warranty 
of suitable shipping condition is an extension of the common law warranty of 
merchantability. The warranty of merchantability is applicable only at 
shipping point. The suitable shipping condition warranty allows us to look at 
the condition of perishables at contract destination and to conclude on the 
basis of their condition at destination whether there was a breach. The 
question is always: were the perishables, at shipping point, in suitable 
condition for shipment to a specific destination? If no destination was 
specified in the contract, the warranty does not apply, because the seller is 
deemed to be giving a warranty only that the perishable goods will last so as 
to arrive at the agreed destination without abnormal deterioration. It is a 


given that perishables deteriorate. Under the warranty, we must consider 
whether the deterioration was normal in degree or abnormal. Thus, when we 
speak of "inherent" defects, it must first be understood that there is a 
fundamental sense in which all perishables could be thought of as inherently 


"See Grady Pruette v. Larry E. Trover, 42 Agric. Dec. 1685 (1983); and Veg-A-Mix v. George 
De Paoli Distributing Co., 42 Agric. Dec. 1619 (1983) where we said: "Under most circumstances, 
we would allow an average for soft and/or decayed tomatoes of somewhere around 8% at time 
of arrival." 


‘*Respondent, in its brief, cites Six L’s Packing Company, Inc. v. V. F. Lanasa, Inc., 32 Agric. 
Dec. 1741 (1973) for the proposition that the subject tomatoes did not make good delivery. That 
case involved tomatoes sold as U.S. No. 2 and shipped with good transportation. A prompt 
inspection showed 9% average quality defects, and an average of 17% condition defects 
consisting of an average of 10% serious damage by sunken discolored areas occurring over 
shoulders and an average of 7% decay. We found a failure to make good delivery. However, 
although the opinion does not treat the point, a failure to make good delivery would not have 
been found on the basis of the condition defects alone. It was only because of the combined 
quality and condition defects, totaling 27%, that a breach was found. See footnote 6. 
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defective. Furthermore, the warranty of suitable shipping condition takes us 
to a second level of inherent defect, i.e. to consideration of the question of 
whether there was abnormal deterioration. Admittedly, we have on rare 
occasions, gone to a third level of consideration of the question of inherent 
defect--the only level on which we use the term “inherent defect" as a special 
legal category. However, this has thus far been restricted to one situation 
only, namely, that of green tomatoes which arrive green, and in apparent good 
condition, but which fail, when set aside for ripening, to ripen properly.” 
The first Federal inspection in this case showed that the tomatoes made 
good delivery for tomatoes sold as U.S. No. 1. The second inspection, taken 
three days after the first and four days after arrival,’° showed a progression 
of the condition problems disclosed by the first inspection. This was to be 
expected. The first inspection shows the presence of decay and other 
condition factors. But a very large proportion all perishable produce has 
decay and condition problems, and the remaining proportion that does not 
have these problems very likely contains disease spores which can develop into 
these problems. Thus the U. S. Grade Standards for every commodity allow 
a tolerance for such problems to be present and still meet the requirements 
of the grade. The tomatoes under discussion were not green on arrival, and 
the progression of defects shown by the second inspection was not analogous 
to the break down of apparently good green tomatoes during the ripening 


“See Brown & Hill v. U. S. Fruit Co., 20 Agric. Dec. 891 (1961); and J. D. Bearden Produce 
Co. v. Pat’s Produce Company, 12 Agric. Dec. 682 (1953). It is interesting that the Bearden case, 
which was the first in which the question was considered, explicitly refused to find a breach of 
the warranty of suitable shipping condition, and instead went back to the common law warranty 
of merchantability as embodied in the Uniform Sales Act of Colorado which was deemed 
applicable under the relevant choice of law rule. In Welch Fruit Sales v. Jos. Notarianni & Co., 
38 Agric. Dec. 589 (1979) it was acknowledged that the concept might be applied to other 
commodities if the situation were truly analogous. 


Unless the amount of condition defects were extreme an inspection taken three or four 
days after arrival would normally be considered too remote to show a breach of warranty. See 
Peter Condakes Co. v. Michael Bros., 19 Agric. Dec. 650 (1960) where an inspection made 2 1/2 
days after arrival, which showed an average of 25% condition defects as to carrots, was 
discounted as too remote. Compare, however, Veg-A-Mix v. George De Paoli Distributing Co., 
42 Agric. Dec. 1619 (1983) where an inspection 2 1/2 days after arrival, which showed an average 
of 26% condition factors in tomatoes, was held to show a breach. The carrots in the Condakes 
case arrived on a Monday, and the failure to have the carrots promptly inspected was 
unexplained, whereas the tomatoes in the Veg-A-Mix case arrived on a Friday evening, and 
inspection was obtained as promptly as possible on the following Monday morning. 
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process due to an “inherent defect" undetectable at time of arrival and 
acceptance. 

Since, respondent accepted the tomatoes, and has not proven any breach 
of contract on the part of complainant, respondent is liable to complainant for 
the full purchase price thereof, as adjusted, or $15,440.00, less the $6,360.00 
already paid, or $9,080.00. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $9,080.00, with interest thereon, at the rate of 13% 
per annum from August 1, 1988, until paid. 

Copies of this order shall be served upon the parties. 


OSHITA MARKETING, INC. v. TAMPA BAY PRODUCE, INC. 
PACA Docket No. R-90-276. 
Decision and Order issued March 7, 1991. 


Practice and Procedure - Nonverified pleading valid to form issues but not in evidence under 
shortened procedure. 


Protection Agreement - Failure to resell in commercially reasonable manner voids. 
F.O.B. - Suitable shipping condition rule - Good delivery - Asparagus. 
Damages - Assessed on basis of percentage of condition defects. 


Motion for issuance of default order based on argument that unverified answer did not qualify 
as an answer under shortened procedure was denied. Seller was held to have been released from 
protection agreement entered into after arrival of asparagus in apparent poor condition by 
buyer’s failure to resell produce in commercially reasonable manner. Prompt inspection showing 
an average of 13% serious damage by crushed and broken tips in no grade asparagus was found 
to exceed what would be allowed for good delivery by 5%. In the absence of a prompt and 
proper resale, damages were assessed on the basis of the percentage by which condition defects 
exceeded what would be allowed for good delivery. 
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George S. Whitten, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, CA, for Complainant. 
Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $2,378.40 in connection with a transaction in interstate commerce, 
involving a mixed truck lot of vegetables. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an unverified answer thereto, denying liability to 
complainant. Following service of the answer, complainant moved for the 
issuance of a default order on the grounds that the answer, being unverified, 
did not qualify as an answer in this proceeding. Complainant’s motion is 
denied. There is no requirement that a pleading be verified in order to serve 
as a valid pleading in a proceeding under the shortened procedure.’ 

The amount claimed in the formal complaint does not exceed $15,000.00, 


and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement. Respondent did not file an 
answering statement. Complainant filed a brief. 


Findings of Fact 


1. Complainant, Oshita Marketing, Inc., is a corporation whose address 
is P. O. Box 5009, Salinas, California. 


‘While such a pleading is not in evidence, it does serve to form the issues between the 
parties. Chapman Fruit Co., Inc. v. Tri-State Sales Agency, 44 Agric. Dec. 1366 (1985). See also 
Perell, Inc. v. Anthony Abbate Fruit Distributors, 32 Agric. Dec. 1900 (1973) and H. & M. Fujishige 
v. Mike Phillips Enterprises, Inc., 30 Agric. Dec. 1095 (1971). 
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2. Respondent, Tampa Bay Produce, Inc., is a corporation whose address 
is P. O. Box 310001, Tampa, Florida. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

3. On or about April 22, 1988, complainant sold to respondent on an f.o.b. 
basis, and shipped from loading point in California to respondent in Tampa, 
Florida, one truck lot of mixed vegetables as follows: 


QUANTITY DESCRIPTION PRICE COLLING TOTAL 
/PALLET 


30 ctns Green Onions,4 4.50 1.00 $ 165.00 
doz. 
? Romaine, 2 doz. 4.00 1.00 100.00 
. Green Leaf, 2 3.00 1.00 200.00 
doz. 
Broccoli, 14’s 4.00 1.00 240.00 
Cauliflower, 6.00 1.00 364.00 
12’s 
Asparagus, 24.00 .00 2,400.00 
large, 30 Ib. 
Artichokes, 36’s 7.50 .00 375.00 
Top ice 25.00 
Brokerage 52.50 
TOTAL $3,922.00 


4. The produce arrived at respondent’s place of business in Tampa, 
Florida and was unloaded from the truck. On April 26, 1988, at 9:30 a.m., 98 
cartons of the asparagus were Federally inspected at such location, along with 
another lot containing 100 cartons of asparagus from a different shipper, with 
the following results in relevant part: 


TEMPERATURES: Range 40 to 41°F 


PRODUCT: Large ASPARAGUS in [illegible] type crates labeled 
"Sidewalk Brand, [illegible], Packed & Shipped By Salinas Lettuce Farms 
Co-op, Salinas, Calif., Produce of USA, net weight 30 Ibs. Stamped "Calif 
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Size Large" on carton printed "Giovanni, Packed & Shipped By [illegible] 
Farms, [illegible] CA" 


CONDITION: Each Lot: Fresh, Tips compact. 
Sidewalk Brand 98 crate Lot: 7 to 22%, average 13% serious damage by 
crushed and broken tips. No decay. 


Giovanni _ 100 crate Lot: Average 3% serious damage by crushed and 
broken tips. No decay. 


5. Respondent promptly notified complainant of the results of the 
inspection, and complainant granted full protection to respondent on the 98 
cartons of asparagus. 

6. Respondent did not begin sales until May 1, 1988. The results of 
respondent’s sales were reflected by sales invoices issued to various buyers by 
respondent as follows: 


May 1, 1988 10 ctns @ $12.00 _ or $120.00 
May 3, 1988 5 ctns @ $8.00 or $40.00 
May 5, 1988 3 ctns @ $8.00 or $24.00 
May 7, 1988 2 ctns @ $8.00 or $16.00 
May 10, 1988 4ctns @ $8.00 or $32.00 


7. On May 10, 1988, at 1:40 p.m., a second Federal inspection of the 
asparagus remaining in the lot shipped by complainant was made at 
respondent’s place of business with the following results in relevant part: 


TEMPERATURES: Range 48° to 50°F. 


APPLICANT STATES: 71 Crates 


PRODUCT: ASPARAGUS in pyramid type crates labeled “Sidewalk 
brand, Grown packed & shipped by Salinas Lettuce Farmers Co-op, 
Salinas, Ca., Net wt 30 lbs Produce of USA" stamped "Calif size large” 
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CONDITION: 48 to 56%, average 52% decay being Bacterial Soft Rot 
generally advanced stages affecting various [illegible] of spears. Remainder 
fresh and firm. Tips compact. 


REMARKS: Applicant states above noted lot to be dumped. 


8. Respondent paid for all of the produce, except the asparagus, at 
contract rate. As to the asparagus, respondent accounted to complainant 
showing gross sales of $256.00,” less 15% or $38.40, and less freight in the 
amount of $196.00, for net proceeds of $21.60. 

9. The market value in Tampa, Florida on April 27, 1988, of large 
asparagus in 30 Ib. cartons from California was $30.00 per carton. 

10. An informal complaint was filed on June 28, 1988, which was within 
nine months after the cause of action herein accrued. 


Conclusions 


Complainant acknowledges that it granted respondent full protection 
following receipt of notice of the results of the first inspection. However, 
complainant asserts that respondent mishandled the asparagus and seeks to 
recover the full purchase price thereof. 

Respondent filed only an unverified answer which merely repeated the 
substance of a letter previously filed during the informal stage of this 
proceeding. The only defence offered by respondent was to state that in 
consideration of the 13 percent serious damage present in the asparagus it 
handled the product to the best of its ability. 

"A protection agreement has reference to a base price, and concerns goods 
that are sold, whereas in the case of a consignment there is no sale of the 
produce, and the shipper at all times retains title to the produce." We have 
stated that: 


This figure obviously includes an additional $24.00 in sales which were not reflected in 
respondent’s sales invoices as listed in finding 6. 


*Border Fruit Co. v. Fruit Distributing Corp., 45 Agric. Dec. 2453 (1986). 
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The meaning of the term is self-evident, that is, that the one suffering 
the protection will save the other party harmless from any loss which 
may result from the defective condition of the merchandise. The 
contract. . . as modified . . . is not the same as a consignment 
transaction. The most [the buyer] would be obliged to pay [would be 
the f.o.b. contract price]. However, if the net returns derived from the 
resale of the [goods] were less than the contract price, the protection 
agreement would take effect and [the buyer] would be responsible only 
for the net proceeds obtained from such resale, exclusive of any 
commission.” 


However, we have also held that: 


. . .it is incumbent upon a receiver who has such an agreement to keep 
records which substantiate its resales and losses. . . .‘failure to keep 
such records voids the protection agreement.” 


If failure to keep records which substantiate the resales and losses voids a 
protection agreement, it is obvious that records which show that the resales 
were commercially unreasonable should also release a seller from such an 
agreement. This is exactly the situation here. Asparagus is a highly 
perishable commodity.® Respondent’s resales did not begin until May 1, or 
five days after the inspection of April 26. Further sales were meager, and 
extended to May 10. It is obvious that this constitutes mishandling of the 
asparagus, and we conclude that complainant is released from the protection 
agreement. 

The produce was sold under f.o.b. terms. The Regulations’, in relevant 
part, define f.0.b. as meaning "that the produce quoted or sold is to be placed 
free on board the boat, car, or other agency of the through land transportation 


“See Vener Co. v. McCaffrey Bros. Co., 15 Agric. Dec. 405 (1956) 


‘DeMarco Produce Co., Inc. v. J.R. Cortes & Co., 39 Agric. Dec. 1256 (1980), citing Dave 
Walsh Co. v. Liberty Fruit Co., 38 Agric. Dec. 533 (1979)). 


‘Protecting Perishable Foods During Transport by Truck, Agricultural Handbook Number 669, 
United States Department of Agriculture, Office of Transportation, (1987), p. 31. 


71 CER. § 46.43 (i). 
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at shipping point, in suitable shipping condition ..., and that the buyer assumes 
all risk of damage and delay in transit not caused by the seller irrespective of 
how the shipment is billed." Suitable shipping condition is defined*, in 
relevant part, as meaning, "that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal deterioration at 
the contract destination agreed upon between the parties." The inspection 
performed on April 26, disclosing an average of 13 percent serious damage, 
exceeds what we would allow for good delivery under a no grade contract by 
5 percent. It is clear therefore, that complainant breached the contract of 
sale. Since respondent accepted the goods it became liable for the contract 
price less any damages shown to have resulted from any breach of contract on 
the part of complainant. 

The measure of damages for breach of warranty as to accepted goods is 
the difference at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had been as 
warranted, unless special circumstances show proximate damages of a 
different amount.”® In addition, in a proper case, any incidental damages 


"7 CER. § 46.43()). 


°The suitable shipping condition provisions of the Regulations (7 C.F.R. § 46.43(j)) which 
require delivery to contract destination "without abnormal deterioration", or what is elsewhere 
called "good delivery" (7 C.F.R. § 46.44), are based upon case law predating the adoption of the 
Regulations. See Williston, Sales § 245 (rev. ed. 1948). As an illustration of how the rule 
operates, under the rule it is not enough that a commodity sold f.0.b., U.S. No. 1, actually be 
U.S. No. 1 at time of shipment. It must also be in such a condition at the time of shipment that 
it will make good delivery at contract destination. It is , of course, possible for a commodity that 
grades U.S. No. 1 at time of shipment, and is shipped under normal transportation service and 
conditions, to fail to make good delivery at destination due to age or other inherent defects 
which were not present, or were not present in sufficient degree to be cognizable by the federal 
inspector, at shipping point. Conversely, since the inherently perishable nature of commodities 
subject to the Act dictates that a commodity cannot remain forever in the same condition, the 
application of the good delivery concept requires that we allow for a “normal” amount of 
deterioration. For all commodities other than lettuce (for which specific good delivery standards 
have been promulgated, see 7 C.F.R. § 46.44) what is "normal" or abnormal deterioration is 
judicially determined. See Harvest Fresh Produce Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 
703 (1980). 


“UCC § 2 - 714(2). 
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resulting from the seller’s breach may also be recovered.’ The preferred 
method of ascertaining the value the goods would have had if they had been 
as warranted is to use the average price as shown by Market News service 
reports at or near the place of acceptance during the time period when resales 
should have taken place.’ There are no quotations for Tampa, Florida, and 
therefore we, will use quotations for Atlanta, Georgia.’* The applicable 
Market News Service report shows large asparagus from California in 30 Ib. 
cartons were selling in Atlanta on April 27, 1988, for $30.00 per carton. There 
was no range of prices. The value of the goods accepted is best shown by the 
gross proceeds of a prompt and proper resale.’* Absent a proper resale, the 
value of the goods accepted may be shown by use of the percentage of 
condition defects disclosed by a prompt inspection. The 5 percent by which 
the subject asparagus exceeded what we would allow for good delivery when 
applied to the $30.00 price yields $1.50 per carton, or $150.00 as respondent’s 
damages. This amount deducted from the purchase price results in a net 
amount of $2,250.00. Respondent has already paid complainant $21.60 of this 
amount which leaves $2,228.40 still due from respondent to complainant. 
Respondent’s failure to pay complainant this amount is a violation of section 
2 of the Act for which reparation should be awarded to complainant. 


"See UCC §§ 2 - 714(3) and 2 - 715(1). 


See Pandol Bros., Inc. v. Prevor Marketing International, Inc., PACA Docket R-89-212, 49 
Agric. Dec. 1193 (1990). 


"See UCC § 2 - 723(2). 


“R. F. Taplett Fruit & Cold Storage Co. v. Chinook Marketing Co.,et.al, 39 Agric. Dec. 1537 
(1980). 


'SSee V. Barry Mathis, d/b/a Barry Mathis Farms v. Kenneth Rose Co., Inc., 46 Agric. Dec. 
1562 (1987); Wolverine Fruit Co v. George Villalobos, 46 Agric. Dec. 729 (1987); and G & T 
Terminal Packaging Co., Inc. v. Joe Phillips, Inc., 798 F.2d 579 (2d Cir. 1986). Absent a range 
of prices in the market reports we cannot use a differential between high and low price even 
though the percentage of damage was low. See Supreme Berries, Inc. v. R. C. McEntire, Jr., 
(PACA Docket R-88-197, decided Nov. 27, 1990) 49 Agric. Dec. 1210 (1990). 
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Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,228.40 with interest thereon, at the rate of 13% 
per annum from June 1, 1988, until paid. 

Copies of this order shall be served upon the parties. 


THE WOODS CO., INC. v. P S L FOOD MARKET, INC., a/t/a W. B. 
PRODUCE, a/t/a WESTERN BEEF. 

PACA Docket No. R-90-224. 

Decision and Order issued March 8, 1991. 


F.O.B. - Warranty of Suitable Shipping Condition - Applicability where delay in transit caused 
by seller - Applicability where transportation temperatures as to lettuce were excessive 


Contracts - No breach as to weight of lettuce where no weight specified. 
Inspections - timeliness where delay caused by trucker after arrival. 


In sale of two loads of lettuce, first load was delayed two to three days due to misdirections 
caused by seller. It was held that such delay should be discounted in determining applicability 
of suitable shipping condition rule, but that even discounting such delay, temperatures of 49 to 
52° F. disclosed by inspection after arrival voided the warranty. It was also held that buyer’s 
statement that weight of lettuce was below usual weight for size 30 lettuce did not prove an 
industry custom as to weight so as to show a breach of contract. When, after timely arrival of 
second load, buyer requested that trucker remain over night so that a Federal inspection could 
be made on the following day, and trucker instead took lettuce away, inspection seven days later 
at place of business of trucker was too remote in time to show a breach at time of arrival, and 
delay was held chargeable to buyer. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

March C. H. Mandell, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
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amount of $12,011.00 in connection with transactions in interstate commerce, 
involving two shipments of lettuce. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 
Respondent’s answer included a counterclaim arising out of the same causes 
of action as the complaint. Complainant did not file a reply to the 
counterclaim. 

The amount claimed in neither the formal complaint, nor counterclaim 
exceeds $15,000.00, and therefore the shortened method of procedure 
provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. Pursuant 
to this procedure, the verified pleadings of the parties are considered a part 
of the evidence in the case as is the Department’s report of investigation. In 
addition, the parties were given an opportunity to file evidence in the form of 
sworn statements. Complainant did not file an opening statement. 
Respondent filed an answering statement. Complainant did not file a 
statement in reply. Neither party filed a brief. 


Findings of Fact 


1. Complainant, The Woods Company, Inc., is a corporation whose 
address is P. O. Box 190, Yuma, Arizona. At the time of the transactions 
involved herein, complainant was licensed under the Act. 

2. Respondent, P S L Food Market, Inc., is a corporation also trading as 
W. B. Produce and also trading as Western Beef, whose address is 47-05 
Metropolitan Avenue, Ridgewood, New York. At the time of the transactions 
involved herein, respondent was licensed under the Act. 

3. The two transactions which are the subject of this proceeding were 
brokered by Lloyd Myers Company of Valencia, California. 

4. On or about February 14, 1989, complainant sold to respondent, and 
shipped from loading point in Yuma, Arizona to respondent, one truck load 
consisting of 1,000 cartons of Iron Duke brand wrapped lettuce, 30 count, at 
$5.15 per carton, plus $.85 per carton for cooling and $23.50 per carton for a 
temperature recorder, or a total of $6,023.50, f.0.b. The contract excluded 
“any scoreable field freeze and frost damage and any and all condition defects 
associated with these conditions," and also “bruising and/or discoloration 
following bruising." Instead of being shipped to respondent at its proper 
address in Ridgewood, New York, the lettuce was misdirected by complainant, 
on the bill of lading, to Riverton, New Jersey. As a consequence, the load 
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arrived at respondent’s place of business in Ridgewood, New York, on 
February 21, approximately two to three days late. 

5. On February 22, 1989, at 11:30 a.m., the lettuce was Federally inspected 
after unloading from the truck at the place of business of respondent’s 
customer, L & P Fruit Corp., at Hunt’s Point Market, Bronx, New York, with 
the following results in relevant part: 


TEMPERATURES: Range 49 to 52°F. 


APPLICANT STATES: 1000 cartons. 


PRODUCT: Lettuce, iceberg type in cartons printed "Iron Duke, 30 heads 
AZ" 


Net Weight ranges 23.0 to 31.25 lbs. average 25.75 lbs. 


CONDITION: Mostly fresh and crisp. Heads (sic) Leaves 1 to 7 heads 
per carton average 13% Bacterial Soft Rot in various stages affecting 1 leaf 
and/or Butts. 


The load was resold by respondent to L & P Fruit Corp. for $1.50 per carton 
delivered, or a total of $1,500.00. 

6. On or about February 15, 1989, complainant sold to respondent, and 
shipped from loading point in Yuma, Arizona to respondent in New York, 
New York, one truck load consisting of 994 cartons of Iron Duke brand 
wrapped lettuce, 30 count, at $5.15 per carton, plus $.85 per carton for cooling 
and $23.50 per carton for a temperature recorder, or a total of $5,987.50. The 
contract excluded "bruising and/or discoloration following bruising." 

7. The lettuce shipped on February 15, 1989, arrived at respondent’s place 
of business in Ridgewood, New York on Monday, February 20, 1989. 
Respondent looked at the lettuce, noted apparent trouble, and asked the truck 
driver to wait since the 20th was a Federal holiday, and inspection would not 
be available until the following day. The truck driver left with the truck and 
did not return on the following day. Respondent then contacted the broker 
in an effort to find the truck. The truck was later located at the headquarters 
of the trucking company in Scranton, Pennsylvania, and the company refused 
to release the truck until a Federal inspection was performed on its contents. 
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8. A Federal inspection was performed at 1:45 p.m., on February 27, 1989, 
at the place of business of Apple House Trucking Co. in Scranton, 
Pennsylvania with the following results in relevant part: 


TEMPERATURES: Range 37.0 to 38.1° 


APPLICANT STATES: 994 CARTONS 


PRODUCT: ICEBERG LETTUCE FILM WRAPPED IN CARTONS 
PRINTED "IRON DUKE, ED SENINI, YUMA, ARIZONA" MARKED 
30 [ILLEGIBLE}) 


CONDITION: FRESH AND CRISP, HEAD LEAVES: FROM 3 TO 14 
HEADS PER CARTON, AVERAGE 26% DAMAGE INCLUDING 
[ILLEGIBLE] SERIOUS DAMAGE BY RUSSET SPOTTING. NO 
DECAY. 


REMARKS: INSPECTION MADE DURING PROCESS OF 
UNLOADING. 


The load was resold by respondent to L & P Fruit Corp. for $2.75 delivered, 
or $2,757.00. 

9. The formal complaint was filed on July 28, 1989, which was within nine 
months after the causes of action herein accrued. 


Conclusions 


Complainant brings this action to recover the purchase price of the two 
loads of lettuce. When a receiver resells produce, absent other considerations, 
such action is an act of dominion constituting acceptance.’ Accordingly, 
complainant’s action for the price is proper.” 


‘See Dave Walsh Co. v. Tom Lange Co., Inc., 42 Agric. Dec. 2085 (1983). 


"See UCC § 2 - 607(1). 
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The two loads of lettuce were sold on an f.o.b. basis. The Regulations’, 
in relevant part, define f.o.b. as meaning “that the produce quoted or sold is 
to be placed free on board the boat, car, or other agency of the through land 
transportation at shipping point, in suitable shipping condition . . ., and that 
the buyer assumes all risk of damage and delay in transit not caused by the 
seller irrespective of how the shipment is billed." Suitable shipping condition 
is defined‘, in relevant part, as meaning, “that the commodity, at time of 
billing, is in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without abnormal 
deterioration at the contract destination agreed upon between the parties."° 
The warranty of suitable shipping condition is made applicable only when 
transportation services and conditions are normal. It is well established that 
where the question of abnormality of transportation service is raised, either 
by a party or on the face of the record, a buyer who has accepted a 
commodity has the burden of proving that transportation service and 
conditions were normal.° 


71 CER § 46.43 (i). 
‘7 CER. § 46.43()). 


*The suitable shipping condition provisions of the Regulations ( 7 C.F.R. § 46.43(j)) which 
require delivery to contract destination “without abnormal deterioration", or what is elsewhere 
called "good delivery" (7 C.F.R. § 46.44), are based upon case law predating the adoption of the 
Regulations. See Williston, Sales § 245 (rev. ed. 1948). As an illustration of how the rule 
operates, under the rule it is not enough that a commodity sold f.o.b., U.S. No. 1, actually be 
US. No. 1 at time of shipment. It must also be in such a condition at the time of shipment that 
it will make good delivery at contract destination. It is, of course, possible for a commodity that 
grades U.S. No. 1 at time of shipment, and is shipped under normal transportation service and 
conditions, to fail to make good delivery at destination due to age or other inherent defects 
which were not present, or were not present in sufficient degree to be cognizable by the federal 
inspector, at shipping point. Conversely, since the inherently perishable nature of commodities 
subject to the Act dictates that a commodity cannot remain forever in the same condition, the 
application of the good delivery concept requires that we allow for a “normal” amount of 
deterioration. For all commodities other than lettuce (for which specific good delivery standards 
have been promulgated, see 7 C.F.R. § 46.44) what is "normal" or abnormal deterioration is 
judicially determined. See Harvest Fresh Produce Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 
703 (1980). 


‘Admiral Packing Company v. Sam Viviano & Sons, 40 Agric. Dec. 1993 (1981); Dave Walsh 
v. Rozak’s, 39 Agric. Dec. 281 (1980). 
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As to the first load, respondent contends, by implication, that the delay in 
transit is attributable to complainant, and therefore did not void the warranty 
of suitable shipping condition. We agree to the extent that the seller is 
responsible for delay caused by its incorrect billing. As stated above, in an 
f.o.b. sale, "the buyer assumes all risk of damage and delay in transit not 
caused by the seller.”’ 

However, when we discount the delay in transit caused by complainant’s 
incorrect billing of the lettuce, we are still left with circumstances indicating 
abnormal transportation. A publication of this Department* which treats 
market diseases of lettuce states, in relevant part, that one of the control 
measures for Bacterial Soft Rot in lettuce is ". . . the use of low refrigeration 
temperatures during the transit and marketing period.". The publication 
Protecting Perishable Foods During Transport by Truck? states that the desired 
transit temperature for lettuce is 32°F. Due to the danger of freezing, and 
the inability to control temperatures precisely, transit temperatures are 
commonly set higher than 32 degrees (the bills of lading in this case specify 
"LOW: 33°F / HIGH 36°F"). However, depending on the length of the 
transit period, temperatures in excess of about 45° F are commonly held 
outside the normal range.”® In this case, the temperatures were found to be 
49 to 52°F at time of inspection. Even after discounting the extra time in 
transit caused by the seller, these temperatures show that transit conditions 


"See Phillips v. Cowell & Lewis Produce, 34 Agric. Dec. 763 (1975); Nick Delis Co. v. Joe 
Belson, 33 Agric. Dec. 1835 (1974); Spada Distributing Co. v. Joe Belson, 26 Agric. Dec. 888 
(1967); and A. Levy & J. Zeniner Co. v. Leef-Brandt Co., 21 Agric. Dec. 179 (1962). 


*Market Diseases of Beats, Chicory, Endive, Escarole, Globe Artichokes, Lettuce, Rhubarb, 
Spinach, and Sweetpotatoes, Agriculture Handbook No. 155, United States Department of 
Agriculture, Agricultural Marketing service, Market Research Division, (1959), p.7. 


*Agricultural Handbook Number 669, United States Department of Agriculture, Office of 
Transportation, (1987), p. 47. 


"See for example Green Valley Produce Co-Op v. Ben H. Roberts Produce, Inc., 41 Agric. Dec. 
531 (1982); and Milton Schoenburg v. Carbone Bros. & Co., Inc., 16 Agric. Dec. 1169 (1957). 
Compare Wesco Foods Co. v. Kantro Co., 15 Agric. Dec. 499 (1956) where temperatures of 42° 
top, and 39° bottom were held normal. 
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were abnormal. Therefore, the warranty of suitable shipping condition is 
inapplicable." 

Respondent also complains that complainant breached the contract by 
shipping lettuce which was under weight. While respondent does not maintain 
that the contract called for any specific weight, respondent does assert that 
“usually size 30 lettuce nets out between 45 - 50 pounds, but not less than 40 
pounds minimum." (emphasis in original). However, it has been repeatedly 
held that ". . . the existence of a custom can only be proved by numerous 


"A judicial exception to the requirement that transportation be normal in order for the 
warranty to apply has been long recognized. This exception allows a buyer to prove a breach 
of the seller’s warranty of suitable shipping condition, in spite of the presence of abnormal 
transportation, if the nature of the damage found at destination is such as could not have been 
caused or aggravated by the faulty transportation service. The exception was explained in 
Anonymous, 12 Agric. Dec. 694 (1953) as follows: 


It is a well established rule that evidence of abnormal deterioration of the commodity 
upon its arrival at destination is evidence of breach of the warranty of suitable shipping 
condition only in cases in which the transportation was normal .. . 


The reason for the rule is obvious. Whether the commodity, at time of billing, was in good 
enough condition to travel to destination without abnormal deterioration can be determined only 
from the condition in which it did arrive at destination, and where the carrier provides such 
faulty service as may have damaged the commodity in transit, it becomes impossible to attribute 
the abnormal deterioration found at destination to the condition at time of billing. The rule 
does not necessarily assume that abnormal transportation service caused the damage. It merely 
acknowledges such possibility, and even though the possibility of unsuitable condition at time of 
billing remains, it bars a recovery for want of proof that the damage resulted therefrom. 


Since this is the rational of the rule, it has been held, as an exception to the rule, that a 
buyer may prove breach of the seller’s warranty of suitable shipping condition in spite of proof 
of abnormal transportation service if the nature of the damage found at destination is such as 
could not have been caused by or aggravated by the faulty transportation service. (Footnote 
continued on next page.) 


The exception has also been applied where, even though the faulty transportation service would 
have most certainly aggravated the damage found at destination, the damage is nevertheless 
deemed to be so excessive that the commodity would clearly have been abnormally deteriorated 
even if transit service had been normal. This exception is invoked only to prevent what would 
otherwise be a certain injustice. See Sanbon Packing Co. v. Spada Distributing Co., Inc., 28 Agric. 
Dec. 230 (1969). The degree of decay present in the subject lettuce is not so excessive as to 
allow us to invoke the exception. 
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instances of actual practices and not by the opinion of a witness." 
Respondent has not shown a breach of contract as to the first load of lettuce 
and is therefore liable to complainant for the full contract price. 

The second load of lettuce was not inspected until seven days after arrival 
at contract destination, and such inspection is too remote in time from time 
of arrival to show condition at such time.’ Furthermore, the delay in 
securing the inspection, while not the fault of either party to this proceeding, 
is nevertheless chargeable to respondent under the f.o.b. terms of the 
contract.’ Respondent has failed to prove a breach of contract as to the 
second load, and is therefore liable to complainant for the full purchase price 
thereof, or $5,987.50. 

The total amount we have found due and owing from respondent to 
complainant is $12,011.00. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 

Respondent’s counterclaim was based upon its allegation of a breach by 
complainant as to the two loads of lettuce. In view of our foregoing 
determinations that no breach exists as to either load, the counterclaim should 
be dismissed. 


"California Fruit Exchange v. Spracale Fruit Co., 89 F. Supp. 580 (W.D. PA. 1950); Coast 
Marketing Co. v. World Wide Marketing Co., Inc. 30 Agric. Dec. 1742 (1971), pet. for 
reconsideration dismissed 31 Agric. Dec. 669 (1972); Michael Santelli & Sons, Inc. v. Samuel H. 
Rubenstein, 21 Agric. Dec. 1053 (1962); M.R. Davis & Bros. v. William J. Flynn, 20 Agric. Dec. 
1069 (1961) 


Unless the amount of condition defects were extreme an inspection taken even three or 
four days after arrival would normally be considered too remote to show a breach of warranty. 
See Peter Condakes Co. v. Michael Bros., 19 Agric. Dec. 650 (1960) where an inspection made 2 
1/2 days after arrival, which showed an average of 25% condition defects as to carrots, was 
discounted as too remote. In Jnness Bros. v. Fruit Supply Co., 17 Agric. Dec. 580 (1958), we 
found an inspection five days after arrival too remote as to watermelons, and in Heitzman 
Produce v. Palella, 26 Agric. Dec. 921 (1967) five days was held too remote as to potatoes. In 
Pan-American fruit company v. Hallem Hazzouri, 25 Agric. Dec. 651 (1966) three days was held 
too remote as to bananas. 


“See Salinas Mktg. Co-op v. Loving’s Produce, 22 Agric. Dec. 1155 (1963), where we held that 
the conversion of a load by the trucker, after arrival, fell upon the buyer in an f.o.b. sale. The 
result would, of course, be the same if the conversion took place before arrival. 
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Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $12,011.00, with interest thereon, at the rate of 
13% per annum from April 1, 1989, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


In re: SALINAS LETTUCE FARMERS COOPERATIVE vy. AG-WEST 
GROWERS, INC., d/b/a AG-WEST. 

PACA Docket R-90-221. 

Decision and Order issued March 15, 1991. 


Contracts - Modification of - Not proven- Acceptance and Rejection - Definition of Commercial 
Unit - Suitable Shipping Condition Warranty - Normality of Transportation - Express Warranty 
- Damages for Breach of. 


In an f.0.b. sale of a truck load of lettuce from California which had, in turn, been sold in 
smaller lots by the buyer to several customers at different drop points at destinations in the East, 
buyer alleged and failed to prove a price adjustment. Two of buyer’s customers at first two drop 
points accepted, and customer at third drop point had remainder of load inspected, and rejected 
to buyer on basis of such inspection. Buyer then rejected to seller and seller refused to accept 
rejection, but consigned lettuce to commission merchant to preserve value. It was held that 
under Regulations defining "commercial unit"buyer’s customer could reject to buyer, but buyer 
could not reject to seller following acceptance of other lots. Warranty of suitable shipping 
condition was found inapplicable to load as a whole due to failure of buyer to prove 
transportation normal. Buyer was, however, successful improving express warranty that 
particular lot of lettuce was to be subject of sale, and breach particular lot of lettuce was to be 
subject of sale, and breach of such warranty. Damages for breach of express warranty were 
awarded on basis of price spread at shipping point. 


George S. Whitten, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, CA, for Complainant. 
Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
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amount of $9,963.30 in connection with a transaction in interstate commerce, 
involving a truck load of lettuce. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement and respondent filed an answering 
statement. Complainant did not file a statement in reply. Both parties filed 
briefs. 


Findings of Fact 


1. Complainant, Salinas Lettuce Farmers Cooperative, is a corporation 
whose address is P. O. Box 2176, Salinas, California. 
2. Respondent, Ag-West Growers, Inc., is a corporation doing business as 


Ag-West, whose address is P. O. Box 8, Bakersfield, California. At the time 
of the transaction involved herein, respondent was licensed under the Act. 

3. On or about June 13, 1989, complainant sold to respondent, through 
John O’Grady Company, of Salinas, California acting as broker, one truck 
load consisting of 825 cartons of iceberg lettuce, size 24’s, at $12.75 per carton, 
plus $.15 per carton brokerage, and $23.50 for a temperature recorder, or a 
total of $10,666.00, f.0.b. The broker issued a confirmation of sale on June 
13, 1989, reflecting the terms of the contract as stated above. 

4. On June 14, 1989, at approximately 12:35 a.m., complainant shipped the 
load of lettuce from loading point in Salinas, California to respondent in 
Norfolk, Virginia. The non-negotiable bill of lading described the contents of 
the load as "825 CTNS 2 DOZ SLFC BRAND LETTUCE," and stated the 
consignee as "Ag West," and the destination as “Norfolk, Va." The shipper 
was stated to be "S L F Coop, SALINAS, CALIF. 93901." 

5. At unknown times on or prior to June 20, 1989, two of respondent’s 
customers unloaded a total of 350 cartons of the lettuce from the truck at 
destinations in Maryland. On June 20, 1989, at 2:55 p.m. a restricted Federal 
inspection was made of lettuce remaining on the truck at the place of business 
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of Patt Wholesale Produce, in Altoona, Pennsylvania, with the following 
results in relevant part: 


WHERE INSPECTED: Applicant’s Siding 


Condition of Equipment: Doors closed, unit operating. 


Products Inspected: L E T T U C E, iceberg type in cartons printed 
"SLFC, Salinas Lettuce Farmers Cooperative, Salinas, California 2 Doz. 
Heads." 


Condition of Load: stacked on floor. Cartons in first 2/3 of trailer from 
rear doors are jumbled and not in a set loading pattern from 1 to 6 layers 
and 2 to 7 rows, with a space in trailer where cartons have been removed 
approximately 6X8 feet; with cartons in nose 1/3 of trailer are in 5-7 layers 
and 4-7 rows. 


Condition of Pack: tight in layers. 
Temperature of Product: ranges from 40.2 to 44.6 degrees F. 
Condition: Mostly fresh and crisp. Wrapper leaves: average 2% decay. 


Head leaves: decay ranges 1 to 5 heads per carton, average 13% Bacterial 
Soft Rot and/or Watery Soft Rot in various stages. 


Remarks: Restricted to cartons in first 2/3 of trailer and upper 3 layers of 
3 incomplete stacks in nose 1/3 of trailer. 


6. On June 20, 1989, respondent’s customer rejected the remaining 475 
cartons of lettuce to respondent, and respondent notified complainant, through 
the broker, that respondent was rejecting the lettuce to complainant. 
Complainant thereupon informed respondent that it refused to accept the 
rejection, but nevertheless agreed to accept the results of the inspection as 
though it had been unrestricted, and, in order to preserve the value of the 
commodity, consigned the remaining lettuce to Tony Vitrano Company in 
Jessup, Maryland. 

7. Tony Vitrano Company resold the 475 cartons of lettuce for gross 
proceeds of $3,537.00, and deducted a terminal charge of $23.75, cartage in 
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the amount of $118.75, a commission of $530.55, and $23.75 which had been 
advanced to the driver for unloading. Net proceeds were $2,840.20 which 
were remitted to complainant. 

8. Complainant paid freight charges in the total amount of $2,137.50. 

9. The formal complaint was filed on November 18, 1989, which was 
within nine months after the cause of action herein accrued. 


Conclusions 


Complainant brings this action to recover the purchase price of the truck 
load of lettuce ($10,666.00), less the net proceeds of the resale remaining after 
payment of freight ($2,840.20 -$2,137.50, or $702.70), or $9,963.30. 
Respondent raises several defenses to complainant’s action. 

Respondent contends that a $2.00 per carton adjustment, due to market 
decline, was made to the price of the lettuce shortly after shipment, and prior 
to arrival of the lettuce. As the party asserting that the contract was modified 
respondent had the burden of proof.’ Although the broker finally affirmed 
that there was such a modification, the initial correspondence from and 
submissions by the broker did not mention the modification, and the broker 
failed to issue a confirmation relative to the alleged modification. In 
addition, and more importantly, respondent initially paid complainant for the 
350 cartons of lettuce, which were first unloaded from the truck, at the 
original contract rate.? This was clearly, inconsistent with a belief on 
respondent’s part that the contract had been modified to a lower price. 
Respondent has not met its burden of proving a contract modification by a 
preponderance of the evidence. 

Complainant’s action for the price is based upon the allegation that 
respondent accepted the lettuce. Respondent, however, strongly asserts that 
it rejected the lettuce. As pointed out in the findings of fact, it is clear that 
respondent did communicate a rejection to complainant following the 


‘Regency Packing Co., Inc. v. The Auster Company, Inc., 42 Agric. Dec. 2042 (1983); La Casita 
Farms, Inc. v. Johnson City Produce Co., 34 Agric. Dec. 506 (1975); F. H. Hogue Prod. Co. v. 
Singer’s sons, 33 Agric. Dec. 451 (1974). 


?The payment was included in a check which compensated complainant for an unrelated 
invoice. The check was returned by complainant with a request that the portion representing 
payment for the 350 cartons involved herein, be tendered as an undisputed amount. However, 
respondent refused this request. 
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inspection in Altoona, and that complainant actually took back and disposed 
of the balance of the load in order to protect its value, but asserted that it was 
not “accepting the rejection.» The question for our consideration here is 
whether respondent could effectively reject the balance of the load of lettuce 
after its customers had previously accepted their portions of the load.‘ 
Respondent asserts that complainant was put on notice by the broker, when 
the contract was made, that the load of lettuce was destined for several drops 
in Maryland and Pennsylvania, and that this knowledge on complainant’s part 
constituted knowledge that the load was to consist of several commercial units. 
Respondent alleges that possession of this knowledge by complainant 
somehow gave respondent the right to reject any of the lots to complainant. 

The Uniform Commercial Code provides that acceptance of a part of any 
commercial unit is acceptance of that entire unit.’ Commercial unit is 
defined by the code as follows: 


“Commercial unit" means such a unit of goods as by commercial usage 
is a single whole for purposes of sale and division of which materially 
impairs its character or value on the market or in use. A commercial 
unit may be a single article (as a machine) or a set of articles (as a 
suite of furniture or an assortment of sizes) or a quantity (as a bale, 


gross, or carload) or any other unit treated in use or in the relevant 
market as a single whole.° 


Acceptance of a rejection is meaningless where there has been an effective rejection, since 
a seller is obligated to take back effectively rejected goods even though the rejection is 
substantively wrongful. However, acceptance of a rejection may have significance where the 
rejection was ineffective. See Cal/Mex Distributors, Inc. v. Tom Lange Company, Inc., 46 Agric. 
Dec. 1113 (1987). 


“See J. White & R. Summers, Handbook of the Law Under the Uniform Commercial Code, 
1972 ed., at § 7-3, and § 8-3 at p. 264, last paragraph on page, for explanation of effective and 
ineffective rejections. A rejection may be procedurally effective but substantively wrongful. See 
Pope Packing & Sales, Inc. v. Santa Fe Vegetable Growers Cooperative Association, Inc., 38 Agric. 
Dec. 101 (1979), and UCC § 2-401(4). 


SUCC § 2-606(2). 


SUCC § 2-105(6). 
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The Regulations define "commercial unit,” for purposes of trade within the 
perishable industry, as: 


. a single shipment of one or more perishable agricultural 
commodities tendered for delivery on a single contract. . .” 


It is clear that, under this definition, the truck load of lettuce was a 
commercial unit as between complainant and respondent, and that as between 
respondent and its customers each lot, being the subject of a separate 
contract, was a commercial unit.’ Consequently, when the first lot was 
tendered by respondent for delivery under its contract with its customer, and 
such lot was accepted, the acceptance operated as an acceptance of the whole 
load as between respondent and complainant. The subsequent rejection of a 
portion of the load by one of respondent’s customers could operate as such 
between respondent’s customer and respondent, but would not be effective as 
a rejection between respondent and complainant. Respondent could have 
protected its right of rejection by having the entire load inspected at, or near, 


7 CER. § 46.43(ii). 


*The Uniform Commercial Code as embodied in the law of the several states is applicable 
in these proceedings as modified by the Federal Act and Regulations issued thereunder. However, 
this reparation forum does not directly apply State law as is done in diversity cases. Rather the 
Act is viewed as subsuming relevant State law. The last sentence of section 15 of the Act states: 


This Act shall not abrogate nor nullify any other statute, whether State or Federal, dealing 
with the same subjects of this Act; but it is intended that all such statutes shall remain in 
full force and effect except insofar only as they are inconsistent herewith or repugnant hereto. 


The last sentence of section 15 has been interpreted by many U. S. Courts of Appeals to mean 
that the basic substrata of law governing perishable transactions is the law of sales as established 
by statute, and under the common law, in applicable State jurisdictions. The PACA prevails only 
where State law is inconsistent therewith. However, State law is applicable where the Federal 
law and regulations issued thereunder are silent. Accordingly, when section 2 says that "it shall 
be unlawful in or in connection with any transaction in interstate or foreign commerce . . . for 
any commission merchant, dealer, or broker to . . . fail, without reasonable cause, to perform any 
specification or duty, express or implied, arising out of any undertaking in connection with any 
such transaction .. .," the nature of the duty, express or implied, as well as the reasonableness of 
the cause for failure to perform the duty is to be informed by the underlying State law of sales, 
to the extent the Act or Regulations have not spoken on the point in a contrary manner. The 
case which has dealt with this and ancillary issues in the most thoughtful and extensive manner 
is Rothenberg v. H. Rothstein & Sons, 183 F.2d 524, 21 A.L.R.2d 832 (3rd Cir. 1950). 
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the first drop, and then rejecting or accepting the whole load in accord with 
the results of such inspection. 

Having decided that respondent accepted the entirety of the truck load of 
lettuce we now must consider, the question whether complainant breached the 
contract of sale in any respect in regard to the load as a whole. The terms of 
sale between complainant and respondent were f.o.b. The Regulations’, in 
relevant part, define f.o.b. as meaning "that the produce quoted or sold is to 
be placed free on board the boat, car, or other agency of the through land 
transportation at shipping point, in suitable shipping condition ..., and that the 
buyer assumes all risk of damage and delay in transit not caused by the seller 
irrespective of how the shipment is billed." Suitable shipping condition is 
defined”, in relevant part, as meaning, “that the commodity, at time of 
billing, is in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without abnormal 
deterioration at the contract destination agreed upon between the parties." 
The warranty of suitable shipping condition is made applicable only when 
transportation services and conditions are normal. It is well established that 
where the question of abnormality of transportation service is raised, either 
by a party or on the face of the record, a buyer who has accepted a 


°71 CER. § 46.43 (i). 
7 CER. § 46.43(j). 


"The suitable shipping condition provisions of the Regulations ( 7 C.F.R. § 46.43(j)) which 
require delivery to contract destination “without abnormal deterioration", or what is elsewhere 
called "good delivery" (7 C.F.R. § 46.44), are based upon case law predating the adoption of the 
Regulations. See Williston, Sales § 245 (rev. ed. 1948). As an illustration of how the rule 
operates, under the rule it is not enough that a commodity sold f.0.b., U.S. No. 1, actually be 
U.S. No. 1 at time of shipment. It must also be in such a condition at the time of shipment that 
it will make good delivery at contract destination. It is , of course, possible for a commodity that 
grades U.S. No. 1 at time of shipment, and is shipped under normal transportation service and 
conditions, to fail to make good delivery at destination due to age or other inherent defects 
which were not present, or were not present in sufficient degree to be cognizable by the federal 
inspector, at shipping point. Conversely, since the inherently perishable nature of commodities 
subject to the Act dictates that a commodity cannot remain forever in the same condition, the 
application of the good delivery concept requires that we allow for a "normal" amount of 
deterioration. For all commodities other than lettuce (for which specific good delivery standards 
have been promulgated, see 7 C.F.R. § 46.44) what is "normal" or abnormal deterioration is 
judicially determined. See Harvest Fresh Produce Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 
703 (1980). 
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commodity has the burden of proving that transportation service and 
conditions were normal.’? According to the bill of lading, the load of lettuce 
completed loading at approximately 12:35 a.m., and it is clear that shipment 
was on the 14th. The inspection on the 20th at 2:55 p.m. was over six and one 
half days later, or in excess of one and one half days beyond what we would 
consider to be the normal transit time.” In addition, while the temperatures 
disclosed by the inspection were within the normal range, they were at the 
high end of that range. More important, however, is the fact that the 
inspection covered only approximately 57.5% of the load. While complainant 
agreed to accept the restricted inspection as though it were unrestricted, the 
meaning of "restricted," as used in the inspection certificate, referred to the 
portion of cartons subject to inspection of those remaining on the load. 
Complainant’s agreement, therefore, could not be interpreted as meaning that 
the inspection was to be taken as representative of the entire load inclusive of 
the 350 cartons unloaded prior to inspection. Furthermore, the statement in 
the inspection certificate under "Condition of Load" that "[c]artons in first 2/3 
of trailer from rear doors are jumbled and not in a set loading pattern .. .," 
strongly suggests that the customers who removed the 350 cartons may have 
been selecting out the better cartons. If we assume that the 350 cartons 
removed from the truck prior to inspection had no decay, then the load as a 


whole contained only approximately 7% decay.’ While this amount still 
exceeds the 5% allowed for good delivery, considering the abnormal transit 
time, we are unable to say that the lettuce would not have made good delivery 
had it been inspected a day and a half earlier. We find the warranty of 


"Admiral Packing Company v. Sam Viviano & Sons, 40 Agric. Dec. 1993 (1981); Dave Walsh 
v. Rozak’s, 39 Agric. Dec. 281 (1980). 


“For purposes of the suitable shipping condition warranty, the fact that the drop points 
differed from the destination specified on the bill of lading has no significance, since the 
destination specified on the bill of lading, Norfolk, Virginia, is approximately equidistant with 
the actual drop points from shipping point. See Kirby & Little Packing Co. v. United Fruit & 
Produce, 16 Agric. Dec. 1066 (1957). See also Magic Valley Potato Shippers, Inc. v. C. B. 
Marchant & Co., Inc., 42 Agric. Dec. 1602 (1983). 


“The inspection of a remaining portion of a load is not to be taken as inspection of the 
whole load. See Mutual Vegetable Sales v. Select Distributors, Inc., 38 Agric. Dec. 1359 (1979); 
Mario Saikhon v. Russell Ward Co., Inc., 34 Agric. Dec. 1940 (1975) 
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suitable shipping condition inapplicable due to the presence of abnormal 
transportation. 

Respondent also raises as a defense an alleged breach of an express 
warranty as to the lettuce. Respondent asserts that its broker saw two lots of 
lettuce, that one of the lots was of good quality and the other was of inferior 
quality, being from a "recut field," and that the lettuce actually shipped was, 
through an error made at the cooler, the lettuce from the recut field. The 
broker supports this allegation in two sworn statements, and alleges that 
complainant’s representative acknowledged the mistake shortly, after the 
inspection of the produce following arrival. Although complainant’s 
representative denies that there was any such additional stipulation in regard 
to the lettuce, such representative "[a]Jcknowledged and accepted in its 
entirety" a letter from the broker dated June 20, 1989, that refers obliquely to 
the alleged good lot. Such letter states in relevant part: 


Confirming our recent conversations this date, Ag-West’s customer 
refuses to accept the lettuce on the rear of the truck, and does not 
have the facilities to unload the rear portion in order to gain access to 
the lot in the nose that was selected for the order by our company 


Respondent’s contention is that, upon being confronted with the allegation 
that the inferior lot was shipped, complainant’s representative acknowledged 
such shipment, but insisted that a portion of the good lot was in the nose of 
the trailer. Although, viewing the totality of the record this issue of fact is 
close, we find that respondent has met its burden of proving the express 
warranty and its breach by a preponderance of the evidence. 

The measure of damages for breach of warranty as to accepted goods is 
the difference at the time and place of acceptance, between the value of the 
goods accepted and the value they would have had if they had been as 
warranted, unless special circumstances show proximate damages of a 
different amount.’ The first part of the foregoing sentence states "the usual, 
standard and reasonable method of ascertaining damages in the case of breach 
of warranty, but it is not intended as an exclusive measure.""® We are not 


UCC § 2 - 714(2). 


“Official Comment to UCC § 2-714(2). 
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dealing here with the usual case, characteristic of the vast majority of 
commercial transactions, involving goods which remain stable over extensive 
periods of time. The goods involved in this proceeding were extremely 
perishable. It must be remembered that the warranty of suitable shipping 
condition is an extension of the common law warranty of merchantability. 
The warranty of merchantability is applicable only at shipping point. The 
suitable shipping condition warranty allows us to look at the condition of 
perishables at contract destination and to conclude on the basis of their 
condition at destination whether there was a breach. The question is always: 
were the perishables, at shipping point, in suitable condition for shipment to 
a specific destination? If no destination was specified in the contract, the 
warranty does not apply because the seller is deemed to be giving a warranty 
only that the perishable goods will last so as to arrive at the agreed 
destination without abnormal deterioration. It is a given that perishables 
deteriorate. Under the warranty, we must consider whether the deterioration 
was normal in degree or abnormal. We have already concluded that 
respondent has failed on this record to prove a breach of this warranty. 
Therefore, the usual measure of damages which looks at the differential 
between market price of conforming goods and deteriorated goods at 
destination cannot be used. 
Paragraph (1) of UCC section 2-714 states that: 


Where the buyer has accepted goods and given notification...he may 
recover as damages for any non-conformity of tender the loss resulting 
in the ordinary course of events from the seller’s breach as determined 
in any manner which is reasonable. 


UCC section 1-106 states that damages need not “be calculable with 
mathematical accuracy.". Respondent has not shown that the lettuce was not 
in suitable shipping condition, but it has shown that such lettuce was of a 
quality inferior to that for which it contracted. We, therefore, feel justified in 
awarding respondent the difference, at shipping point, between the high and 
low market quotations for lettuce of fair average quality. The Market News 
Service report covering Salinas on June 13, 1989, shows a range in price of 
$2.00 for 2 doz. size lettuce of fair average quality. 

Since respondent accepted the lettuce, it became liable to complainant for 
the full purchase price thereof, or $10,666.00. Respondent’s damages of $2.00 
per carton, or $1,650.00, should be deducted from this amount as should the 
net proceeds of complainant’s resale remaining after payment of freight 
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($2,840.20 -$2,137.50), or $702.70. The net amount still due from respondent 
to complainant is $8,313.30. Respondent’s failure to pay complainant this 
amount, is a violation of section 2 of the Act for which reparation should be 
awarded from respondent to complainant. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $8,313.30, with interest thereon, at the rate of 13% 
per annum from July 1, 1989, until paid. 

Copies of this order shall be served upon the parties. 


SHARYLAND CORP., d/b/a PLANTATION PRODUCE CO. v. MILROSE 
FOOD BROKERS OF NJ, INC., d/b/a INTERMARK. 

PACA Docket No. R-90-315. 

Decision and Order issued March 15, 1991. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $2,137.50 in connection with two transactions in foreign commerce 
involving mixed truckloads of perishable produce. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
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were given an opportunity to file evidence in the form of sworn statements, 
however, neither party did so. Neither party filed a brief. 


Findings of Fact 


1. Complainant, Sharyland Corporation, is a corporation doing business 
as Plantation Produce Company, whose address is P. O. Box 1043, Mission, 
Texas. 

2. Respondent, Milrose Food Brokers of NJ, Inc., is a corporation doing 
business as Intermark, whose address is P. O. Box 311, Union, New Jersey. 
At the time of the transactions involved herein, respondent was licensed under 
the Act. 

3. On or about March 31, 1989, complainant sold to respondent on an 
f.o.b. basis, and shipped from loading point in Mission, Texas to respondent 
in Plano, Texas, one truckload containing, in addition to other perishable 
commodities from Mexico, 249 cartons of Mexican cantaloupes, size 23’s, at 
$11.00 per carton, plus $.75 per carton for precooling and palletizing, or a 
total for the cantaloupes of $2,739.00. The total invoice price of the truckload 
was $3,945.00. 

4. The truck left loading point at 7:40 p.m. on March 31, 1989, and arrived 
at destination in the Dallas, Texas area on Monday, April 3, 1989. 
Respondent’s customer unloaded the produce from the truck and called for 
a Federal inspection of the cantaloupes. On April 4, 1989, at 12:35 p.m., a 
Federal inspection was made of the cantaloupes at the place of business of 
respondent’s customer in Crandall, Texas, with the following results in 
relevant part: 


Products Inspected: CANTALOUPES in wooden crates labeled 
"Borderland brand, Packed for Plantation Produce Co., Mission, Texas, 
Produce of Mexico" and stamped to denote count (23’s noted). Inspector’s 
count 249 crates. 


Condition of Load: Stacked in receiver’s cooler. 
Condition of Pack: Tight, place packed. 
Temperature of Product: In various containers: 49 to 52°F. 
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Condition: Mostly ripe and firm. Ground color turning yellow to yellow. 
Decay ranges 9 to 18 melons per crate, average 54%.(sic.) Cladosporium 
Rot and Rhizopus Rot each in various stages, mostly advanced stage 
affecting stem scars and walls. 


5. Respondent notified complainant of the results of the inspection on 
April 4, 1989. 

6. On April 4, 1989, size 24 cantaloupes from Mexico were selling in the 
Dallas, Texas area at $13.50 to $16.50 per carton. 

7. On or about April 25, 1989, complainant sold to respondent, and 
shipped from loading point in Mission, Texas _ to respondent in Plano, Texas, 
one truck load of mixed perishable produce from Mexico, at a total invoice 
price of $1,829.24. Respondent accepted this load and has paid complainant 
$1,764.24, leaving a balance due of $65.00. 

8. An informal complaint was filed on July 26, 1989, which was within 
nine months after the causes of action herein accrued. 


Conclusions 


The formal complaint alleged a balance of $2,137.50 due on two loads of 
mixed produce without specifying the amounts due on each load. The 
documentation submitted shows that complainant originally sought a balance 
of $2,172.50 in connection with the 249 cartons of cantaloupes, and an 
additional $65.00 in connection with the second load. Complainant gave no 
explanation for the reduction in the amount claimed. 

The cantaloupes were sold on an f.o.b. basis. The Regulations’, in 
relevant part, define f.o.b. as meaning "that the produce quoted or sold is to 
be placed free on board the boat, car, or other agency of the through land 
transportation at shipping point, in suitable shipping condition . . ., and that 
the buyer assumes all risk of damage and delay in transit not caused by the 
seller irrespective of how the shipment is billed." Suitable shipping condition 
is defined’, in relevant part, as meaning, "that the commodity, at time of 
billing, is in a condition which, if the shipment is handled under normal 


'7 CER. § 46.43(i). 


7 CE.R. § 46.43(j). 
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transportation service and conditions, will assure delivery without abnormal 
deterioration at the contract destination agreed upon between the parties."® 

The warranty of suitable shipping condition is made applicable only when 
transportation services and conditions are normal. It is well established that 
where the question of abnormality of transportation service is raised, either 
by a party or on the face of the record, a buyer who has accepted a 
commodity has the burden of proving that transportation service and 
conditions were normal.‘ 

In this case, the cantaloupes were shipped from Mission, Texas to contract 
destination in the Dallas, Texas area, a distance of approximately 500 miles. 
The bill of lading indicates that delivery was to take place on Saturday, April 
1, 1989, and such is within the normal expected transit time for such a 
distance. A delivery on April 3, is clearly abnormal. The temperatures of 49 
to 52 degrees Fahrenheit shown by the Federal inspection one day after arrival 
are also excessive. The bill of lading shows that a temperature of 38 degrees 
was requested, and the publication Protecting Perishable Foods During 
Transport by Truck’ gives 36 to 41 degrees as the recommended transit 


% The suitable shipping condition provisions of the Regulations ( 7 C.F.R. § 46.43(j)) 
which require delivery to contract destination "without abnormal deterioration", or what is 
elsewhere called "good delivery” ( 7 C.F.R. § 46.44), are based upon case law predating the 
adoption of the Regulations. See Williston, Sales § 245 (rev. ed. 1948). As an illustration of how 
the rule operates, under the rule it is not enough that a commodity sold f.o.b., U.S. No. 1, 
actually be U.S. No. 1 at time of shipment. It must also be in such a condition at the time of 
shipment that it will make good delivery at contract destination. It is, of course, possible for a 
commodity that grades U.S. No. 1 at time of shipment, and is shipped under normal 
transportation service and conditions, to fail to make good delivery at destination due to age or 
other inherent defects which were not present, or were not present in sufficient degree to be 
cognizable by the federal inspector, at shipping point. Conversely, since the inherently perishable 
nature of commodities subject to the Act dictates that a commodity cannot remain forever in the 
same condition, the application of the good delivery concept requires that we allow for a 
"normal" amount of deterioration. For all commodities other than lettuce (for which specific 
good delivery standards have been promulgated, see 7 C.F.R. § 46.44) what is "normal" or 
abnormal deterioration is judicially determined. See Harvest Fresh Produce Inc. v. Clark-Ehre 
Produce Co., 39 Agric. Dec. 703 (1980). 


“Admiral Packing Company v. Sam Viviano & Sons, 40 Agric. Dec. 1993 (1981); Dave Walsh 
v. Rozak’s, 39 Agric. Dec. 281 (1980). 


‘Agricultural Handbook Number 669, United States Department of Agriculture, Office of 
Transportation, (1987), p. 38. 





998 PERISHABLE AGRICULTURAL COMMODITIES ACT 


temperatures for cantaloupes. We conclude that transportation services and 
conditions were abnormal. 

However, a judicial exception to the requirement that transportation be 
normal in order for the warranty to apply has been long recognized. This 
exception allows a buyer to prove a breach of the seller’s warranty of suitable 
shipping condition, in spite of the presence of abnormal transportation, if the 
nature of the damage found at destination is such as could not have been 
caused or aggravated by the faulty transportation service. The exception was 
explained in Anonymous, 12 Agric. Dec. 694 (1953) as follows: 


It is a well established rule that evidence of abnormal deterioration 
of the commodity upon its arrival at destination is evidence of breach 
of the warranty of suitable shipping condition only in cases in which the 
transportation was normal . . . 


The reason for the rule is obvious. Whether the commodity, at time 
of billing, was in good enough condition to travel to destination without 
abnormal deterioration can be determined only from the condition in 
which it did arrive at destination, and where the carrier provides such 
faulty service as may have damaged the commodity in transit, it becomes 
impossible to attribute the abnormal deterioration found at destination to 
the condition at time of billing. The rule does not necessarily assume that 
abnormal transportation service caused the damage. It merely 
acknowledges such possibility, and even though the possibility of unsuitable 
condition at time of billing remains, it bars a recovery for want of proof 
that the damage resulted therefrom. 


Since this is the rational of the rule, it has been held, as an exception 
to the rule, that a buyer may prove breach of the seller’s warranty of 
suitable shipping condition in spite of proof of abnormal transportation 
service if the nature of the damage found at destination is such as could 
not have been caused by or aggravated by the faulty transportation service. 


The exception has also been applied where, even though the faulty 
transportation service would have most certainly aggravated the damage found 
at destination, the damage is nevertheless deemed to be so excessive that the 
commodity would clearly have been abnormally deteriorated even if transit 
service had been normal. This exception is invoked only to prevent what 
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would otherwise be a certain injustice.© In the case of cantaloupes, the 
United States Standards for Grades of Cantaloupes’ allow a destination 
tolerance of 2 percent for decay. We would allow, under the circumstances 
of this case, a maximum of 3 percent decay for good delivery. The 54 percent 
average decay present in the subject cantaloupes, especially considering that 
such decay was mostly in advanced stages, is so excessive as to require us to 
invoke the exception. We conclude that complainant breached the contract 
of sale. 

Respondent accepted the cantaloupes by unloading them from the truck,* 
and is therefore liable to complainant for the contract price less any damages 
flowing from the breach.’ 

The measure of damages for breach of warranty as to accepted goods is 
the difference at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had been as 
warranted, unless special circumstances show proximate damages of a 
different amount.’® In addition, in a proper case any incidental damages 


resulting from the seller’s breach, may also be recovered.” 

The preferred method of ascertaining the value the goods would have had 
if they had been as warranted is to use the average price as shown by Market 
News service reports at or near the place of acceptance during the time period 
when resales should have taken place.” In this case, the applicable Market 


News Service report shows an average price for size 23 cantaloupes from 


See Sanbon Packing Co. v. Spada Distributing Co., Inc., 28 Agric. Dec. 230 (1969). 
77 C.F.R. 51.475 et seq. 


"See 7 C.F.R. 46.2 (dd)(1), and Theron Hooker Co. v. Ben Gatz Co., 30 Agric. Dec. 1109 
(1971). Charles P. Tatt Fruit Co. v. Mac’s Produce, 9 Agric. Dec. 802 (1950) 


*See UCC § 2 - 607(1). 
"UCC § 2 - 714(2). 
"See UCC §§ 2 - 714(3) and 2 - 715(1). 


"See Pandol Bros., Inc. v. Prevor Marketing International, Inc. PACA Docket R-89-212, 49 
Agric. Dec. 1193 (1990). 
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Mexico on the Dallas, Texas market on April 4, 1989, of $14.875, or $3,703.87 
for the lot of 249 cartons. 

The value of the goods accepted is best shown by the gross proceeds of a 
prompt and proper resale.” However, in this case respondent did not submit 
a proper accounting. Absent an accounting, the value of the goods accepted 
may be shown by use of the percentage of condition defects in excess of what 
would be allowed for good delivery, disclosed by a neutral inspection,” or in 
this case 51 percent. Applying this percentage to the value the cantaloupes 
would have had if they had been as warranted ($3,703.87) gives us $1,888.97 
as respondent’s basic damages. In addition, respondent is entitled to the cost 
of the Federal inspection, or $49.25 as incidental damages.’* Respondent’s 
damages total $1,938.22. Respondent paid complainant $1,772.50 for the truck 
load, or $2,172.50 less than the invoice price. Respondent therefore underpaid 
complainant by the difference between these two figures, or $234.28. 

The load of mixed produce shipped on April 25, 1989, was accepted by 
respondent, and respondent has paid complainant all of the invoice cost of the 
produce except $65.00. Although respondent does not state in its answer the 
reason for its failure to pay this balance, documentation submitted during the 
informal stages of this proceeding show that respondent claims that the broker 
who negotiated the sale of the second load granted an allowance of $65.00 as 
to one of the commodities. However, there is also documentation in the 


record indicating that the broker denies having granted the adjustment. In 
addition, there is no showing that the broker even had authority to grant such 
an adjustment.’ We conclude that respondent is also liable to complainant 
for the $65.00 which it deducted from its payment on the second load. 


"RF. Taplett Fruit & Cold Storage Co. v. Chinook Marketing Co.,et.al., 39 Agric. Dec. 1537 
(1980). 


“V. Barry Mathes, d/b/a Barry Mathes Farms v. Kenneth Rose Co., Inc., 46 Agric. Dec. 1562 
(1987); Wolverine Fruit Co v. George Villalobos, 46 Agric. Dec. 729 (1987); and G&T Terminal 
Packaging Co., Inc. v. Joe Phillips, Inc., 798 F. 2d 579 (2d Cir. 1986) 


**See Strano Farms v. Shapiro and Cohen, PACA Docket R-90-50, 49 Agric. Dec. 1227 (1990). 


See Kirk Produce v. Bruno Dispoto Co., 40 Agric. Dec. 1371 (1981); J. Livacich Produce v. 
M-K Sons Produce Co., 37 Agric. Dec. 1798 (1978); Fowler Packing Co. v. United Fruit & Produce, 
37 Agric. Dec. 1915 (1978); Gonzales Packing v. Price, 25 Agric. Dec. 390 (1966) 
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The total we have found due and owing from respondent to complainant 
is $299.28. Respondent’s failure to pay complainant such amount is a violation 
of section 2 of the Act for which reparation should be awarded to complainant 
with interest. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $299.28, with interest thereon, at the rate of 13% 
per annum from May 1, 1989, until paid. 

Copies of this order shall be served upon the parties. 


In re: WESTERN VEGETABLE EXCHANGE v. R. MOYERS & SONS 
WHOLESALE PRODUCE. 

PACA Docket No. R-90-34. 

Decision and Order issued April 4, 1991. 


Inspections - of a Portion of the Load. 


Inspection of just over half a load of lettuce seemingly showing excessive deterioration held not 
reflective of the entire load. The uninspected lettuce was assumed to be free of defects and, 
when combined with the inspected lettuce, resulted in an average degree of deterioration for the 
entire load which met the good delivery standards set forth in 7 CFR § 46.44(b). 


Andrew Y. Stanton, Presiding Officer. 

Thomas R. Oliver, Newport Beach, CA, for Complainant. 
Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award against 
respondent in the amount of $7,416.00 in connection with the sale of a 
truckload of lettuce in the course of interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto, denying liability. 
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As the amount claimed as damages does not exceed $15,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR § 47.20) is applicable. Pursuant to such procedure, the report of 
investigation is considered part of the evidence, as are the verified complaint 
and answer. The parties were given an opportunity to submit additional 
evidence in the form of verified statements and file briefs. Neither party 
elected to submit additional evidence. Complainant filed a brief. 


Findings of Fact 


1. Complainant, Western Vegetable Exchange, is a corporation whose 
address is P.O. Box 4729, Salinas, California. 

2. Respondent, R. Moyers & Sons Wholesale Produce, is an individual, 
Rodney D. Moyers, whose address is 1058 Canton Road, Akron, Ohio. At the 
time of the transaction alleged herein, respondent was licensed under the Act. 

3. On approximately October 6, 1988, complainant sold to respondent, 
through C. H. Robinson Company, Garfield Heights, Ohio, acting as a broker, 
a truckload of lettuce consisting of 927 cartons for $12.00 per carton plus $.15 
per carton brokerage and $.75 per carton cooling for a total of $12.90 per 
carton, or $11,958.30. The parties agreed that complainant would protect 
respondent in the event of market decline until October 10, 1988. 


4. The broker issued a memorandum of sale and sent copies to the 
parties. The memorandum contained the information contained in Finding of 
Fact 3 and included the following language: "Good Delivery Standards Apply, 
Shipper to Protect Against Market Decline Thru Monday 10/10/88." 

5. The federal/state Market News Service reports price quotations at 
Detroit, Michigan, and Cincinnati, Ohio, for the lettuce at issue over the 
period October 6, 1988, through October 10, 1988, are as follows: 


DETROIT 

DATE PRICE PER CARTON 
10/6/88 $14.50 to $15.00 

10/7/88 $14.50 to $15.50 mostly $15.00 


10/11/88 $13.00 to $14.00 mostly $13.50 
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CINCINNATI 


DATE PRICE PER CARTON 

10/6/88 $12.00 to $14.00 mostly $12.00 to $13.00 
10/7/88 $13.00 to $16.00 mostly $14.00 to $15.00 
10/11/88 $12.50 to $16.50 mostly $14.00 to $15.00 


6. The lettuce was shipped from complainant in interstate commerce to 
respondent. Prior to the arrival of the lettuce, the parties discussed reducing 
the price because of market decline, but no agreement was reached. The 
lettuce arrived at respondent’s place of business on October 11, 1988, at which 
time respondent secured a federal inspection which found as follows, in 
relevant part: 


WHERE INSPECTED Caito Bros. Cooler 

Products Inspected: Iceberg type LETTUCE in cartons printed 
"Westwind, 2 Doz. Heads, Western Vegetable Exchange, Salinas, Ca." 
Applicant stated 477 cartons. 

Condition of Load: Stacked on pallets at above location. 


Condition of Pack: Mostly tight in layers, some excessively tight. 


Temperature of Product: In various cartons, 36.1 to 36.9 degrees F. 


Condition: Generally fresh and crisp. Wrapper leaves: No decay. 
Head leaves: Serious damage by fresh burst heads ranges from 1 to 3 
heads per carton, average 8%. Damage by fresh bruising scattered 
throughout pack, pallet and lot ranges from 1 to 2 heads per carton, 
average 6%. Damage by discoloration following bruising averages 3%. 
Decay in 1/2 of cartons ranges from 1 to 2 heads, in remainder none, 
averages 3%, Bacterial Soft Rot generally in early stages. 


7. Upon receiving the inspection results, respondent informed the broker 
that he was selling the lettuce for complainant’s account. Respondent has 
paid complainant a total of $4,542.30 for the lettuce. 
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8. A formal complaint was filed on March 23, 1989, which was within nine 
months from when the cause of action herein accrued. 


Conclusions 


Respondent admits that he purchased, received and accepted the lettuce 
but claims that it was in breach of warranty due to poor condition. 
Respondent also claims that he handled the lettuce on consignment for 
complainant’s account. Complainant denies both these claims and insists that 
it is owed the difference between the contract price of $11,958.30 and the 
amount paid by respondent of $4,542.30, or $7,416.00. 

Although respondent claims that he handled the lettuce on consignment, 
the record is clear that respondent merely informed complainant that he was 
selling the lettuce for complainant’s account (Finding of Fact 7). Respondent 
has not sustained his burden of proving by a preponderance of the evidence 
that the parties agreed to change the contract terms from f.o.b. to 
consignment handling. Anthony Farms, Inc. v. Bushman’s, Inc., 45 Agric. Dec. 
1640 (1986). Therefore, the original f.o.b. contract terms continued in effect. 

As respondent accepted the lettuce in this f.o.b. transaction, he became 
liable for the contract price, less damages resulting from any breach of 
warranty by complainant. It is respondent’s burden to prove the breach and 
damages by a preponderance of the evidence. Hunts Point Tomato Co., Inc. 
v. S&K Farms, Inc., 42 Agric. Dec. 1224 (1983). While the October 11, 1988, 
inspection report appears to show damage in excess of the good delivery 
standards for no grade lettuce contained in the Department’s regulations at 
7 CFR § 46.44(b), a maximum of 15 percent damage including no more than 
nine percent serious damage, of which not more than five percent may be 
decay affecting the head leaves, the inspection was made on only 477 cartons. 
This is approximately half the 927 cartons shipped to respondent. If it is 
assumed that the missing cartons contained no defects, the average damage 
incurred by the load of lettuce falls well within the good delivery standards. 
As a result, we do not find sufficient evidence to support respondent’s claim 
of a breach of warranty. J.A. Wood Co.-Vista, Inc., a/t/a JA. Wood Co. v. M. 
Offutt Co., Inc., 44 Agric. Dec. 1727 (1985); Fresh Western Marketing, Inc. v. 
The Forest City-Weingart Produce Co., 44 Agric. Dec. 1711 (1985). 

Respondent is, therefore, liable for the contract price for the lettuce. The 
parties agreed that the contract price, $11,958.30, was to be subject to 
adjustment due to market decline from the date of the contract, October 6, 
1988, until October 10, 1988. Those cities for which there are federal/state 
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Market News Service reports with relevant price quotations that are closest 
to respondent’s place of business are Detroit, Michigan, and Cincinnati, Ohio 
(Finding of Fact 5). These reports contain the price per carton on October 
6, 7, and 11, 1988. The report for Detroit shows a decline of from 
approximately $14.50 to $13.50 per carton over that period. However, the 
report for Cincinnati shows a rise of from approximately $12.50 to $14.50. 
Therefore, we cannot conclude that there was any price decline over the 
period October 6, 1988, through October 10, 1988. 

Respondent’s liability thus consists of the contract price of $11,958.30 less 
his payment of $4,542.30, leaving $7,416.00. Respondent’s failure to pay this 
sum to complainant is a violation of section 2 of the Act for which reparation 
should be awarded with interest. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $7,416.00, with interest thereon at the rate of 13 
percent per annum from November 1, 1988, until paid. 

Copies of this order shall be served upon the parties. 


In re: JOE PHILLIPS, INC. vy. MCDONNELL & BLANKFORD, INC. 
PACA Docket No. R-90-364. 
Decision and Order issued April 5, 1991. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $2,591.75 in connection with transactions in interstate commerce 
involving two carloads of potatoes. 
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Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements, 
however, neither party did so. Neither party filed a brief. 


Findings of Fact 


1. Complainant, Joe Phillips, Inc., is a corporation whose address is 1617 
W. Shaw, Fresno, California. 

2. Respondent, McDonnell & Blankford, Inc., is a corporation whose 
address is P. O. Box 2011, Jessup, Maryland. At the time of the transactions, 
involved herein, respondent was licensed under the Act. 

3. On or about July 13, 1989, complainant consigned to respondent, and 
shipped from loading point in California to respondent in Jessup, Maryland, 
one rail carload consisting of 2,290 50 lb. cartons of Russet potatoes. It was 
agreed that respondent was to charge a 12 percent commission and a $.25 per 
carton handling fee. 

4. On or about July 15, 1989, complainant consigned to respondent, and 
shipped from loading point in California to respondent in Jessup, Maryland, 
one rail carload consisting of 2,290 50 lb. cartons of Russet potatoes. It was 
agreed that respondent was to charge a 12 percent commission and a $.25 per 
carton handling fee. 

5. The consignment agreements were negotiated by a broker, W. D. 
Trading Company, Inc., of Chelsea, Massachusetts, which issued 
memorandums setting forth the terms of the consignment agreements as 
specified in findings 3 and 4, and also noting that the freight rate would be 
$6,078.00 as to both loads. 

6. The carload of potatoes shipped on July 13, arrived at respondent’s 
place of business on July 21, and was promptly resold by respondent. 
Respondent rendered a prompt and accurate accounting showing that the 
potatoes were resold for gross proceeds of $20,794.00. Respondent remitted 
net proceeds to complainant of $10,333.97 after deducting the following 
expenses: 
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Freight $6,078.00 
Terminal Charge 60.00 
Inspection 42.00 
Cartage 1,212.75 
Commission 2,495.28 
Handling 572.00 
10,460.03 


7. The carload of potatoes shipped on July 15, arrived at respondent’s 
place of business on July 26, and was promptly resold by respondent. 
Respondent rendered a prompt and accurate accounting showing that the 
potatoes were resold for gross proceeds of $20,533.00. Respondent remitted 
net proceeds to complainant of $9,954.54 after deducting the following 
expenses: 


Freight $6,078.00 
Terminal Charge 60.00 
Cartage 1,379.00 
Commission 2,463.96 
Handling 572.00 
Unloading 25.00 
10,460.03 


8. An informal complaint was filed on October 27, 1989, which was within 
nine months after the causes of action alleged herein accrued. 


Conclusions 


Complainant seeks to recover the cartage charges deducted by respondent 
in its accounting, asserting that such charges were not allowable under the 
consignment agreement. 

The facts in this case are undisputed, and are as set forth in the findings 
above. Specifically, there was an express agreement, memorialized in two 
broker’s memorandums of sale, for respondent to handle the two carloads of 
potatoes on consignment, and charge a 12 percent commission and a $.25 per 
box handling charge. 

Respondent sold the subject potatoes to customers in various locations 
surrounding Jessup, Maryland, some as far away as Philadelphia. 
Complainant does not dispute the accuracy of the accountings, or allege that 
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the cartage charges were not incurred, but only alleges that since such charges 
were not expressly agreed to, they were improperly deducted as expenses of 
the sales. It has previously been decided by the Secretary that such charges, 
if reasonable and actually incurred, are permissible, even though they are not 
expressly agreed to by the parties.'’ Although in the case cited it was 
indicated (though not decided) that the consignor probably knew, or had 
reason to know, of the nature of the commission merchant’s business, and that 
sales would be made to a surrounding area, we believe that the principle 
applies beyond such circumstances. Specifically we find that such charges, 
when they are a legitimate part of the way a particular commission merchant 
operates, and are reasonably necessary to enable the sales of the goods to 
take place, should be allowed as expenses. It is well known within the 
industry that various charges actually incurred in connection with the sale of 
goods on commission will be deducted as expenses in consignment sales. The 
complaint should be dismissed. 


Order 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


"See Anonymous, 6 Agric. Dec. 1085 (1947) where in approving a cartage charge which had 
not been expressly agreed to we said: 


A commission merchant is entitled to be reimbursed for sums expended or expenses 
incurred in handling and disposing of perishable commodities for the account of another 
where it appears that the commission merchant acted with due diligence and exercised 
reasonable care in the handling and sale of the produce. 
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ROGER L. BURDEN, d/b/a R. L. BURDEN PRODUCE SERVICES v. 
SONNY TAYLOR and ROBERT TAYLOR, d/b/a TAYLOR PRODUCE. 
PACA Docket No. R-90-304. 

Decision and Order issued April 5, 1991. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Stephen Bennett, Sherwood, AR, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $31,700.40 in connection with transactions in interstate commerce 
involving multiple shipments of mixed perishable produce. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant due 
to alleged payments and set off items totaling $29,640.00, and admitting a 
balance of $2,060.40 to be due. On the basis of this admission, an order was 
issued on August 2, 1990, requiring respondent to pay the amount admitted 
as an undisputed amount. 

The amount claimed in the formal complaint exceeds $15,000.00. 
However, the parties waived oral hearing, and therefore the shortened method 
of procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is 
applicable. Pursuant to this procedure, the verified pleadings of the parties 
are considered a part of the evidence in the case as is the Department’s report 
of investigation. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements. However, neither party did so. 
Neither party filed a brief. 


Findings of Fact 


1. Complainant, Roger L. Burden is an individual doing business as R. L. 
Burden Produce Services, whose address is 5 Keswick Cove, Little Rock, 
Arkansas. 

2. Respondent, at the time of the transactions involved herein, was a joint 
venture partnership composed of Sonny Taylor and Robert Taylor doing 
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business as Taylor Produce, whose address is #15 Market Plaza, North Little 
Rock, Arkansas. Respondent is now incorporated as Taylors Produce, Inc. 
At the time of the transactions involved herein, respondent was not licensed 
under the Act, but was operating subject to license under the Act. 

3. On or about August 8, 1989, through October 11, 1989, complainant 
sold and shipped to respondent thirteen truck lots of mixed perishable 
produce received by complainant from outside the state of Arkansas, as 
follows: 


INV. DATE QTY PRODUCT PRICE TIL 
2283 8/8 272 100lb. #2 Red pots. 10.50 
2284 8/8 276 100lb. #2 Red Norg. 12.50 
13. 100lb. #1 Strippers 12.50 
11 SOlb. #2 Russet 6.25 
8/11 50lb. Vent Vw. #2 Red 7.00 
8/18 50lb. #2 Red pots 7.00 


8/18 26lb. 21/4 nectarines 12.00 
50Ib. 10 oz. bak. pot 10.50 


8/30 38lb. Combo peach 14.00 


yellow corn 6.60 
ctn. cabbage 6.90 
snap bean 7.60 
40lb. Gold apple 6.00 
Red Del. apple 4.50 


15ct. cantaloupes 7.50 
12ct. cantaloupes 7.50 
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QTY PRODUCT PRICE TIL 


50 Jonathan apples 7.50 375.00 
150 Red Del. apples 7.50 1,125.00 
100 Gold Del. apples 7.50 _ 750.00 

2,250.00 


lettuce 7.50 45.00 


white grapes 11.25 337.50 

red grapes 12.25 477.75 

5x6 tomatoes 7.85 596.60 

lettuce 8.90 436.10 

red 4x5 plums 14.80 577.20 
2,425.1 

32,088.40 


4. Respondent accepted the produce and paid complainant $11,323.00, 
leaving a balance due of $20,765.40. 

5. A formal complaint was filed on April 13, 1990, which was within nine 
months after the causes of action alleged herein accrued. 


Conclusions 


The evidence shows that complainant sold and shipped to respondent the 
produce listed in finding 3 above. Respondent in its formal complaint denied 
the basic allegations of the complaint "to the extent that not all the 
transactions alleged are accurately represented ... .". However, respondent 
did not set forth with specificity wherein, the complaint was not accurate. 

Respondent did allege specific payments and other items as a set off 
against the $31,700.40 claimed in the complaint. These items and payments 
totaled $29,640.40, and respondent admitted that a balance of $2,060.40 was 
due to complainant. 

We have carefully examined the alleged payments and items which 
respondent seeks to set off against complainant’s claim. One of the set off 
items is denominated by respondent as "Cooling and storage fees $5,497.25." 
Respondent submitted copies of invoice statements covering these fees during 
the informal stage of this proceeding and also attached copies to its answer. 
These invoices show complainant’s name and address at the top, give a listing 
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of various items of produce as to which a "$1.00ea Cooling Space" fee and a 
"$1.00ea Lumping Fee" are stated to apply. The statements are dated, but 
there is no indication as to when, or over what period, the services were 
performed, nor is there any indication as to the origin of the produce. There 
is also no assertion that the invoices were sent to complainant. Complainant 
has denied the validity of these fees, and we conclude that respondent has not 
shown that we have jurisdiction over such fees or proven that they are due 
from complainant.’ 

Respondent alleged "[p]ayment to Ray Johnson on behalf of R. L. Burden 
(receipts attached)" in the amount of $3,379.50. The receipts attached are 
order slips listing produce at a price. No letter head appears on the slips and 
there is no showing as to who issued them. The signature of a Ray Johnson 
appears at the bottom, but there is no showing as to what the significance of 
the signature is. Moreover, we were unable to correlate the produce listed on 
the slips with the produce which is the subject of the complaint. This alleged 
payment must be disallowed. 

Respondent alleged payment on complainant’s invoice 2137 in the amount 
of $775.00, and on invoice 2126 in the amount of $1,651.00. However, these 
invoices were not included in the formal complaint and must be disallowed. 

Respondent also alleged that complainant’s invoice 2283 in the amount of 
$2,856.00, and invoice 2284 in the amount of $3,681.25, have been paid, and 
attached copies of such invoices to its answer which were marked "Pd 
8/20/89." However, there was no showing that such invoices were marked 
paid by complainant. These alleged payments must also be disallowed. 

Respondent alleges the following additional payments: 


Allstate Trust: Check #110; 

December 19, 1989 $1,000.00 
Check #09 to R. L. Burden/Allstate 

Trust, December 4, 1989 $7,000.00 
Check #146 to R. L. Burden Produce 

Services, February 7, 1990 $2,000.00 
Cashier’s check #252018, May 9, 1990 

to R. L. Burden $800.00 


"A storage contract does not fall within the category of a "transaction" under § 2(4) of the 
Act. Anonymous, 4 Agric. Dec. 934 at 936-37 (1945). See Joanne M. Eady v. Eady & Associates, 
37 Agric. Dec. 1589 (1978) for a discussion of similar cases. 
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Copies of the checks were attached to respondent’s answer. We would not 
have been disposed to credit respondent’s assertion of payment as to these 
checks due to the failure of respondent to correlate such payments with the 
subject produce transactions, however, complainant on February 6, 1990, wrote 
a letter to the Fruit and Vegetable Division of this Department in which it 
applied a credit in the amount of $8,000.00 to the balance alleged due from 
respondent. At the time this letter was written only the first two of the above 
listed checks, totaling $8,000.00 had been written. This appears to be an 
admission on complainant’s part that payment as alleged by respondent 
relative to the first two checks had been made, and we so conclude. This 
credit disappeared, without explanation, from complainant’s claim when the 
formal complaint was filed. Since the last two checks listed above were 
written following complainant’s admission in its letter of February 6, 1990, and 
since complainant appears to have had a lapse of memory as to respondent’s 
$8,000.00 payment, we are disposed to credit respondent’s representation of 
payment as to the last two checks. In addition, complainant credited 
respondent with payment in the amount of $523.00 in his formal complaint. 
Complainant did not correlate this credit with any invoices or distinguish it 
from any other payments by respondent. Therefore, we will credit respondent 
with this payment as an additional amount. The payments we have found to 
have been made by respondent total $11,323.00. 

Our computation in finding 3 of the amount due under complainant’s 
invoices is $135.00 less than the amount claimed by complainant. 
Complainant’s claim of a higher amount is based on the fact that invoice 2323 
shows a quantity of 749 cartons of apples at $3,370.50 crossed out, and a 
quantity of 779 at $3,505.50 inserted. However, the insertion of the higher 
figure is not explained by complainant, and earlier claims by complainant 
submitted during the informal stages of this proceeding listed the lesser 
amount. 

A deduction of the $11,323.00 credit we have found to be due to 
respondent from the $32,088.40 we have found to be due to complainant 
leaves a balance due from respondent to complainant of $20,765.40. 
Respondent has already been ordered to pay $2,060.40 of this amount, which 
leaves a balance still owing of $18,705.00. Respondent’s failure to pay 
complainant this amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 
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Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $18,705.00 with interest thereon at the rate of 13% 
per annum from November 1, 1989, until paid. 

Copies of this order shall be served upon the parties. 


In re: WAYNE C. DAVIS and JEAN K. DAVIS v. GOLDMAN-HAYDEN CO., 
INC. 

PACA Docket No. R-90-266. 

Decision and Order issued April 15, 1990. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainants seek an award of reparation in the 
amount of $5,009.97 in connection with transactions in interstate commerce 
involving three truck loads of potatoes. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainants. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainants did not file an opening statement. Respondent filed an 
answering statement. Complainants did not file a statement in reply. 
Complainants filed a brief. 
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Findings of Fact 


1. Complainants, Wayne C. Davis and Jean K. Davis, are individuals 
whose address is 49529 Co. Rd., Center, Colorado. 

2. Respondent, Goldman-Hayden Co., Inc., is a corporation whose 
address is 828 Fourth Avenue, Dallas, Texas. At the time of the transactions 
involved herein, respondent was licensed under the Act. 

3. On or about December 6, 1988, complainants contracted in writing to 
sell to respondent 15,000 100Ib. sacks of "Nugget Russets (TC-581)" variety 
potatoes at "$8.25/NET/CWT." The contract further provided: "Date 
Shipped: TO BE ADVISED; Terms of Sale: Fob NET; PER OUR VERBAL 
AGREEMENT....CONTINGENT ON TEST LOAD." 

4. Complainants were aware at the outset that the respondent intended 
to sell the potatoes to Frito Lay for chips, but expressly stipulated that the 
potatoes were not raised for chips, and that complainants did not "want to 
own a load on the other end," and stated that the potatoes would belong to 
respondent when they left complainants’ farm. 

5. Complainants shipped a total of fifteen loads, and twelve loads were 
accepted by Frito Lay and paid for by respondent at the contract rate. Three 
loads were rejected by Frito Lay to respondent. These loads had been 
invoiced as follows: 


565.40 CWT shpd. 12/10/88 @ $8.25 or $4,664.55 
445.00 CWT shpd. 12/21/88 @ $8.25 or $3,671.25 
452.60 CWT shpd. 12/24/88 @ $8.25 or $3,733.95 


Respondent notified complainants of the rejections and had the potatoes 
resold. Respondent accounted to complainants for the three loads as follows: 


565.40 CWT shpd. 12/10/88 - 552.00 @ $8.00 or $4,416.00 
Less freight -1,981.96 
Less brokerage @ $.15 - 82.80 
TOTAL $2,351.24 


445.00 CWT shpd. 12/21/88 - 424.40 @ $7.75 or $3,289.10 
Less freight -1,062.00 
Less brokerage @$.25 -_ 106.10 
TOTAL = $2,121.00 
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452.60 CWT shpd. 12/24/88 - 441.89 @ $8.00 or $3,535.12 
Less freight & brokerage - 947.78 
TOTAL $2,587.34 


6. An informal complaint was filed on April 17, 1989, which was within 
nine months after the causes of action herein accrued. 


Conclusions 


Complainants seeks to recover the f.0.b. invoice price of the three loads 
of potatoes ($12,069.55), less the amount remitted by respondent ($7,059.58), 
or a net amount of $5,009.97. Respondent asserts that the potatoes were 
rightfully rejected by Frito Lay on arrival at destination, and that respondent 
mitigated complainants’ damages by selling the potatoes in question on the 
open market. Respondent contends that complainants knew of Frito Lay’s 
intended use of the potatoes for chipping when they entered into the contract. 

Complainants admit knowing of the intended use of the potatoes by Frito 
Lay, but assert, in a letter attached as an exhibit to the complaint and included 
as an exhibit to the report of investigation, that they made it clear to 
respondent from the outset that they were selling the potatoes to respondent, 
that they feared doing business with Frito Lay, that the potatoes were not 
grown for chipping, and that the potatoes would belong to respondent upon 
leaving the farm. In addition, complainants asserted in such letter that they 
refused to ship without a written order. The written purchase order, issued 
under respondent’s letterhead, refers to the parties’ verbal agreement without 
stating its contents, and makes no mention of any warranty that the potatoes 
would chip.’ The Uniform Commercial Code, section 2-315, provides that: 


Where the seller at the time of contracting has reason to know any 
particular purpose for which goods are required and that the buyer is 
relying on the seller’s skill or judgment to select or furnish suitable 


‘Compare Lipoma v. Red Dot Foods, Inc., 12 Agric. Dec. 1335 (1953). Where there is a 
warranty that potatoes will chip properly, the buyer’s testing of the commodity will be 
determinative of whether or not the warranty has been complied with. See William H. Nicolls, 
Jr. v. Fairmount Foods Company, 38 Agric. Dec. 469 (1979), which states that the rule is premised 
on the giving of prompt notice to the seller so that such seller can have its own tests made if 
desired. 





WAYNE C. DAVIS, et al. v. GOLDMAN-HAYDEN CO., INC. 1017 
50 Agric. Dec. 1014 


goods, there is unless excluded or modified under the next section an 
implied warranty that the goods shall be fit for such purpose. 


Subsection 2 of the next section requires a conspicuous writing for the 
exclusion of any implied warranty of fitness. However, the Official Comments 
point out that: 


Subsection (2) presupposes that the implied warranty in question 
exists unless excluded or modified. Whether or not language of 
disclaimer satisfies the requirements of this section, such language may 
be relevant under other sections to the question whether the warranty 
was ever in fact created. Thus, unless the provisions of this Article on 
parol and extrinsic evidence prevent, oral language of disclaimer may 
raise issues of fact as to whether reliance by the buyer occurred and 
whether the seller had "reason to know" under the section on implied 
warranty of fitness for a particular purpose.” 


It is our opinion that the reference in the purchase order to “our verbal 
agreement" taken with the other facts of this case raises a question as to 
whether the warranty was created. We find that taking all of the evidence in 
the record, the explicit writing contemplated by UCC § 2-316 for the exclusion 
of the warranty of fitness is unnecessary in this instance. It is clear to us from 
the record that respondent was not relying upon complainants to furnish 
suitable goods, but was taking it upon itself to attempt to supply Frito Lay 
with potatoes that would chip, and had an understanding with complainants 
that they were not taking responsibility for supplying potatoes that would chip. 
We conclude from all of the evidence that there was no warranty from 
complainants to respondent that the potatoes would chip. 

Although Frito Lay rejected to respondent, and respondent informed 
complainants of Frito Lay’s rejection, there is no clear assertion in the record 
by respondent that respondent rejected to complainants. It is apparent that 
the potatoes were not returned to complainants, but were instead resold by 
respondent.? We conclude that respondent accepted the potatoes. Since 


2UCC § 2-316, Official Comment 5. 


’Respondent did not furnish complainants with a detailed accounting of the resale of the 
potatoes. 
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respondent has not proven any breach on complainants’ part it is liable to 
complainants for the agreed purchase price totaling $12,069.55, less the 
$7,059.58 already paid, or a net amount of $5,009.97. Respondent’s failure to 
pay complainants this amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainants with interest. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainants, as reparation, $5,009.97, with interest thereon, at the rate of 
13% per annum from February 1, 1989, until paid. 

Copies of this order shall be served upon the parties. 


In re: DONALD WOODS v. CONOGRA INC., and CTC NORTH AMERICA 
INC., d/b/a AGRAFRESH OF CALIFORNIA. 

PACA Docket No. R-90-331. 

Decision and Order issued April 16, 1991. 


George S. Whitten, Presiding Officer. 

Neil A. Helding, Hanford, CA, for Complainant. 

Mark F. Enenbach, Omaha, NE, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $106,728.00 in connection with transactions in interstate commerce 
involving multiple shipments of table grapes. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondents which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint exceeds $15,000.00. 
However, the parties waived oral hearing, and therefore the shortened method 
of procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is 
applicable. Pursuant to this procedure, the verified pleadings of the parties 
are considered a part of the evidence in the case as is the Department’s report 
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of investigation. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant filed an opening 
statement, respondents filed an answering statement, and complainant filed a 
statement in reply. Respondents filed a brief. 


Findings of Fact 


1. Complainant, Donald Woods, is an individual whose address is 516 
Avenue 388, Kingsburg, California. 

2. Respondents, Conagra Inc., and CTC North America, Inc., are 
corporations doing business as Agrafresh of California (hereafter referred to 
as Agrafresh), whose address is 1305 E. Curtis Ave. Reedley, California. At 
the time of the transactions involved herein respondents were licensed under 
the Act. 

3. From the fall of 1986 through February of 1989, David L. Powell was 
an employee of a California general partnership known as Tasco, which was 
doing business as Summit Packing Co. in Reedley, California (hereafter 
referred to as Summit.) During such period Summit operated a cold storage 
facility in Reedley, and also rented office space to Agrafresh next to its own 
office space. From approximately January of 1988, Powell was a partner in 
Summit. During Powell’s time with Summit he was charged with the oversight 
of the marketing of its fresh fruit. On February 23, 1988, Agrafresh acquired 
the exclusive right to market all of Summit’s fruit including all fruit over which 
Summit had any marketing right. In return for this right Agrafresh was to be 
paid a commission of 8 percent. During 1987 and 1988 Agrafresh financed a 
large portion of Summit’s operation. 

4. In the spring of 1987, and continuing through September of 1988, 
Powell, by agreement between Summit and Agrafresh under which Summit 
was compensated by Agrafresh, was the sales manager for Agrafresh working 
under it’s Walt Tindell as his immediate supervisor. Walt Tindell was, during 
such time, in charge of Agrafresh’s facilities in Reedley, California. Part of 
Powell’s duties included soliciting growers for Agrafresh. 

5. On or about June or July of 1988, Powell entered into an oral 
agreement with complainant under which Agrafresh agreed to market 
complainant’s Ruby seedless table grapes for an 8 percent commission. 
Under the agreement Powell guaranteed complainant a return of at least 
$10.00 per lug, plus $.90 per lug for precooling and palletizing. During 
September and October of 1988, complainant delivered to Summit’s cold 
storage facility in Reedley, a total of 10,603 lugs of Ruby seedless table grapes 
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pursuant to the contract, packed in Agrafresh labeled boxes, and such grapes 
were subsequently marketed by Agrafresh. 

6. Agrafresh has not paid complainant any amount for the grapes which 
it marketed. The amount due by Agrafresh to complainant under the contract 
is $106,326.88. 

7. An informal complaint was filed on July 29, 1989, which was within 
nine months after the cause of action herein accrued. 


Conclusions 


Complainant brings this action seeking to recover the minimum guaranteed 
amount to which it is entitled under its contract with Agrafresh. Respondents 
deny that they had any contract with complainant, and allege that if 
complainant entered into any contract it was with Summit and not with 
Agrafresh. Respondents have also pleaded the California statute of frauds. 

We will first discuss the applicability of the California statute of frauds to 
this proceeding. The relevant part of the California statute of frauds dealing 
with sales of goods (California Commercial Code § 2201) is an enactment of 
section 2-201 of the Uniform Commercial Code and reads, in part, as follows: 


(1) Except as otherwise provided in this section a contract for the 
sale of goods for the price of $500 or more is not enforceable by way 
of action or defense unless there is some writing sufficient to indicate 
that a contract for sale has been made between the parties and signed 
by the party against whom enforcement is sought or by his authorized 
agent or broker... . 


It is significant that the above section refers to the enforceability of a contract 
which is spoken of in such a manner as to indicate that it has a basic 
existence. In Hegel Branch v. Mission Shippers' we stated our policy relative 
to the applicability of State statutes of frauds to reparation proceedings: 


In matters involving the statute of frauds under the Perishable 
Agricultural Commodities Act, the Department has long followed the 
guidelines laid down in Joseph Rothenberg v. A. Rothstein & Sons, 183 
F.2d 524 (3rd Cir. 1950), 9 A. D. 1272. In that case the court made it 


'35 Agric. Dec. 726 (1976). 
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clear that a federal district court hearing a case on appeal from the 
Secretary under the Act does not sit as another court of the state and 
is not governed by the rule of Erie R. Co. v. Tompkins, 304 U.S. 64 
(1938). Such a case is rather "to be determined under the same rules 
of substantive and procedural law as were involved in the Secretary’s 
proceedings." (Rothenberg, supra). By the same token, Rothenberg also 
makes it clear that where the Act or regulations of the Secretary do not 
provide a solution to a problem of the validity of a contract, then state 
law is applicable. In the Rothenberg case the Court of Appeals, 
recognizing that Pennsylvania law was applicable, determined that since 
the statute of frauds of Pennsylvania was procedural rather than 
substantive it would not be applicable in a reparation proceeding. The 
court reasoned that "the federal act intends to grant a new remedy 
which is not dependent upon but is in addition to such other remedies 
as may be available to the parties at common law or by the statute of 
any state", and that where the statute of frauds of a particular state 
only precluded enforcement of an oral contract as a remedy, but left it 
otherwise valid, though unenforceable, such a procedural statute would 
have no effect upon a proceeding before the Secretary or a subsequent 
appeal therefrom. 


We feel that the substantive - procedural distinction as drawn in 
Rothenberg is valid and should remain applicable in reparation 
proceedings before the Secretary. There has always been a reluctance 
to apply the statute of frauds in reparation decisions, due to the simple 
fact that oral contracts are extremely common in the fruit and 
vegetable industry. Sales are commonly made interstate by phone, and 
where a broker is involved and issues a written confirmation, it is 
frequently not clear whose agent he was in the transaction. These 
factors combine to create situations where the application of the statute 
would work a fraud rather than prevent one. While the Secretary 
could by regulation provide that state statutes of frauds would not be 
applicable in reparation proceedings, he has not in fact done so. 
However, in the absence of such regulation we feel warranted in 
holding that in future cases the burden of showing that a particular 
statute of frauds is a part of the substantive law of a state in the sense 
that it renders an agreement null and void as a contract and not merely 
unenforceable should be upon the party claiming the benefit of the 
statute. 
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The official comments of the drafters of the Code make it clear that it was 
not their intention that section 2-201 render an agreement null and void as a 
contract. Comment 4 states in part: 


Failure to satisfy the requirements of this section does not render 
the contract void for all purposes, but merely prevents it from being 
judicially enforced in favor of a party to the contract... . 


We find that the California statute of frauds is inapplicable to this proceeding. 

The evidence quite clearly shows that David Powell entered into the 
contract that has been alleged by complainant. The sworn complaint of 
Donald Woods affirms the existence of the oral contract, and in an unsworn 
statement signed by Powell and included as an exhibit to the Department’s 
report of investigation Powell made the following assertions in relevant part: 


2. I was a Salesman and Grower Solicitor for Agrafresh. My immediate 
supervisor was Walter Tindell of Agrafresh. 


3. In June or July, 1988, Donald Woods agreed to have Agrafresh sell his 
grapes (Ruby seedless) for the 1988 season as a licensed commission 
merchant. In August or September, I went to the Woods ranch to inspect 
the packing of the grapes. The grapes were placed into Agrafresh labeled 
boxes. 


4. On behalf of Agrafresh, I agreed that the grapes would be sold for no 
less than $10.00 per box. The Agrafresh commission was to be 8%. 
Palletization and cooling were estimated at 90¢ per box with any excess to 
be returned to Woods. Woods would pay for the cold storage charges. 


5. The above transaction was reported by me to Walter Tindell of 
Agrafresh. 


Respondents complain that the above statement is not sworn to by Powell. 
However, under the shortened procedure the statement is in evidence and 
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may be considered by the trier of the facts’. The credence to be given to it 
is dependant upon the plausibility of the statement in the light of surrounding 
circumstances. In regard to one very important factual issue, which will be 
dealt with shortly, the statement is confirmed against the position of 
respondents in a subsequent deposition given by Powell under oath. 

Respondents urged most forcefully that even though Powell may have 
entered into the agreement alleged by complainant, Powell was a partner of 
Summit at the time, and was without any authority from Agrafresh to enter 
into any such agreement, and could not bind Agrafresh to such an agreement. 
Furthermore respondents assert that complainant has not actually proven that 
Agrafresh handled the grapes, and that even if it did handle them it has paid 
over ten million dollars to Summit for produce which it handled during 1988, 
which is more than enough to pay for complainant’s grapes. 

Complainant submitted in evidence a copy of a business card used by 
Powell during the relevant time frame which shows under the logo of Conagra 
the following wording in the center of the card: 


AGRAFRESH OF CALIFORNIA 
A Division of CTC North America, Inc. 


Underneath, and to the left, is the name of David L. Powell in bold print. 
Complainant also submitted in evidence a copy of a page from the Red 
Book’, giving the listing for Reedley, California during the relevant period. 
Under the listing for Agrafresh of California are the following names and 
relevant information: 


David Powell, Walt Tindell or John C. Forry . . . Sales agents for 
growers & shippers 


Respondents, however, minimize the importance of Powell’s business card 
and Red Book listing. In a sworn statement attached to the answer Walter 
Tindell made the following assertion: 


*John M. Evans Produce Co. v. D. L. Piazza Company, 18 Agric. Dec. 1452 (1959). 


*The Red Book is a standard produce industry credit rating publication, published by Vance 
Publishing Corporation, Shawnee Mission, Kansas. 
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. . . David Powell was retained by Agrafresh as an independent 
consultant who assisted AgraFresh in marketing its produce. Mr. 
Powell was not an employee of AgraFresh to solicit growers to provide 
produce for AgraFresh’s marketing activities. Mr. Powell’s name was 
listed in the Red Book so that the buyers he contacted could identify 
his position, and he was also given business cards for this purpose. 


Respondents’ attorneys assert in the answering statement that: 


Complainant relies on the unsworn testimony of David Powell to 
support his claim that David Powell, a Summit general partner, 
contracted with Complainant on behalf of AgraFresh. However, David 
Powell’s sworn testimony clearly evidences the fact that he was merely 
a sales consultant to AgraFresh. A true, correct, and accurate excerpt 
from David Powell’s sworn deposition indicating his capacity is attached 
hereto as Exhibit "C." 


Exhibit C to the answering statement is a part of a copy of a deposition of 
David Powell given on June 19, 1990, in connection with a California judicial 
proceeding involving different parties from those involved in this proceeding. 


In such deposition Powell states that in the spring of 1987 he was asked by 
Mr. Tindell if he “would be interested is selling the product ... as a 
representative of Agrafresh." Mr. Powell further states that "in the spring of 
1987 I did that and continued that through August of 1988." However, 
nowhere in the portion of the deposition submitted does Powell specifically 
state or imply that he did not also have the duty of soliciting growers on 
behalf of Agrafresh. Moreover, in another deposition given on March 28, 
1989, by Powell, in connection with a California judicial proceeding by CTC 
North America, Inc. against Tasco, Powell specifically affirms, under oath, that 
solicitation of growers was included in his duties: 


Q. And what were your duties as the independent contractor for 
Agrafresh? 


A. I was their sales manager, I made trips with my immediate 
supervisor, Walt Tindell, to solicit growers. I solicited growers on my own 
for Agrafresh. It was set up like a family affair almost. It was to try and 
get packages to go through TASCO’s packing house to be marketed by 
Agrafresh. 
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The portion of the deposition quoted above was submitted as an exhibit to 
respondents’ answer. In light of this, the argument of respondents’ counsel 
in the answering statement as quoted above appears disingenuous.‘ We find 
from all the evidence that respondents clothed David Powell with (at the very 
least) apparent authority to enter into contracts with growers under which 
Agrafresh would handle grower’s produce. We also find that David Powell 
entered into such a contract on behalf of Agrafresh with complainant, and that 
such contract obligated Agrafresh to pay for complainant’s Ruby seedless 
grapes at the rate of at least $10.00 per lug, plus $.90 per lug precooling and 
palletizing, less an 8 percent commission. 

Complainant submitted invoices showing the delivery of 10,603 lugs of 
Ruby seedless grapes to Summit’s cold storage. The evidence shows that 
Agrafresh handled all produce that passed through Summit. Complainant also 
submitted numerous shipping orders bearing the imprint "AGRAFRESH OF 
CALIFORNIA" in the lower left corner and directed to Summit. These all 
direct the shipment of Ruby seedless grapes to various destinations and many 
specify "USE DON WOOD LOT," or "WOOD LOT, " or contain similar 
wording. Agrafresh may have paid Summit for the grapes. However, it has 
not paid complainant under its contract with complainant. The number of 
lugs shown by complainant’s cold storage invoices to have been delivered to 
Summit is 10,603 rather than the 10,643 alleged in the formal complaint, and 
we have reduced the amount due to complainant accordingly. The evidence 
shows that respondents have failed to account for 10,603 lugs of complainant’s 
Ruby seedless grapes, and that such grapes had a value of $106,030.00, plus 
an additional $9,542.70 for precooling and palletizing, or a total amount of 
$115,572.70. From this amount should be deducted a commission of 8 percent 
in the amount of $9,245.82, which leaves a balance owing from respondents 
to complainant of $106,326.88. Respondents’ failure to pay complainant such 


“This argument was repeated in counsels’ brief with a citation to the very page in the 
deposition which precedes the one from which we quoted above: 


Mr. Woods’ bases his claim that Respondents breached the alleged oral agreement 
solely upon the unsworn statement of David Powell and certain documentation attached 
to his Complaint. However, Mr. Powell, by his own sworn testimony, admitted that 
while he was employed by TASCO to oversee the marketing of its fruit he was merely 
a consultant for Respondents. See, Deposition of David Powell taken on March 28, 
1989 at page 5 line 7 through line 27... . 
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amount is a violation of section 2 of the Act for which reparation should be 
awarded with interest. 

There remains one matter which should be discussed. Respondents 
submitted a letter addressed to complainant from Chris Lavagnino, 
Supervising Special Investigator I, Market Enforcement Branch, Department 
of Food and Agriculture, State of California. This letter references "FR 4252- 
C Donald Woods vs CTC North America, Inc., dba Agrafresh of California," 
and states that "Market Enforcement does not have jurisdiction in this matter 
for the following reasons." The letter then lists substantive reasons for the 
determination, the first of which states, in part: 


Agrafresh of California has informed our office that David Powell was 
an independent sales agent for their company. Powell acted as sales 
agent when dealing with buyers. Powell did not represent or have 
authority to solicit producers for Agrafresh of California. . . . 


The letter, after giving further substantive reasons, makes the following 
statement: 


Since it appears that no further action can be taken on the above 
complaint at this time, we are administratively closing the case file. 


If information is located in the future that could have a bearing on this 
matter, please submit it to our office. 


Respondents’ counsel cite this letter in their brief and review the substantive 
determinations reflected therein. Although respondents’ counsel do not make 
the argument, the only reason having any weight which we can conceive of for 
referring to the letter, would be if the contention could be made that 
complainant had made an election of remedies by lodging a claim with the 
California Department of Food and Agriculture. The possibility that such 
Department’s determination in its letter is res judicata in regard to the issues 
in this proceeding is negated by the lack of finality evidenced in the portion 
of the letter quoted above. In any event respondents’ counsel have not shown 
that the California Department of Food and Agriculture is accorded such 
jurisdiction under California law, in matters such as this, as would make it fall 
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within the category of "a court of competent jurisdiction" within the meaning 
of that phrase as used in section 5(b) of the Act. 


Order 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $106,326.88, with interest thereon at the rate of 
13% per annum from December 1, 1988, until paid. 

Copies of this order shall be served upon the parties. 


JOHN R. JORDAN and STEPHEN E. JORDAN, d/b/a JORDON 
BROTHERS BROTHERS RANCH v. TOM LANGE CO., INC. 

PACA Docket No. R-90-24 

and 

TOM LANGE CO., INC. v. ANTHONY GAGLIANO & CO., INC. 

PACA Docket No. R-90-25. 

Decision and Order issued May 17, 1991. 


The receiver may not use statements from disinterested witnesses to prove that the produce 
received had no commercial value when received where receiver has failed to show that the 
preferred methods of a USDA inspection, an inspection by a state or local inspector or health 
officer, or an inspection by a commercial inspection service were unavailable. Accordingly, 
receiver was liable to pay the reasonable value of the produce in a "price after sale" transaction 
to its shipper who, in turn, must pay the net proceeds less a commission and other marketing 
charges to the grower in a consignment sale. 


Where the ultimate receiver failed to show that a timely federal inspection could not be obtained 
or that such an inspection could not be performed by a state or local inspector or health officer 
or by a commercial inspection service, it can not substitute as evidence statements from 
disinterested witnesses to prove that the produce had no commercial value when received. 
Furthermore, even if it could use these statements, the statements were based on observations 
made two weeks after the lettuce was accepted and are, thus, of no probative value as to whether 
the lettuce was properly dumped in accordance with 7 C.F.R. § 46.23 as having no commercial 


‘See M. S. Thigpen Produce Co., Inc. v. The Park River Growers, Inc., PACA Docket No. 2- 
7307 decided Feb. 27, 1989, 48 Agric. Dec. 695 (1989); Kurt Van Engel Commission Co., Inc. v. 
Schultz Sav-O-Stores, Inc., Order dismissing complaint, PACA Docket R-88-176 decided June 27, 
1989, 48 Agric. Dec. 731 (1989); and Trans-West Fruit Co., Inc. v. Ameri-Cal, 42 Agric. Dec. 1955 
(1983). 
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value. The ultimate receiver must pay its shipper the reasonable value of the lettuce received 
in a “price after sale" transaction and its shipper, who received the goods on a consignment basis, 
must pay the grower the net proceeds that should have been obtained from the sale, less 
deductions for a commission and other lawful marketing charges. 


Peter V. Train, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, CA, for Complainant. 
Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


The two above-captioned reparation proceedings under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), 
hereinafter referred to as the Act, pertain to transactions involving the same 
parties and similar legal and factual issues. They have, therefore, been 
consolidated for decision. In PACA Docket No. R-90-24, a timely complaint 
was filed in which complainants John R. Jordon and Stephen E. Jordon seek 
an award of reparation of $3,092.00 against respondent Tom Lange Company, 
Inc., hereinafter referred to as Lange, in connection with the consignment of 
144 cartons of artichokes and 665 cartons of lettuce in interstate commerce 
on or about September 10, 1988. The commodities were ultimately delivered, 
with the concurrence of all parties, to Anthony Gagliano & Co., Milwaukee, 
Wisconsin, hereinafter referred to Gagliano. In the second action, PACA 
Docket No. R-90-25, a timely complaint was filed in which Lange seeks 
$5,392.00 in connection with the shipment to respondent Gagliano in interstate 
commerce on or about the same date. 

A copy of the reports of investigation prepared by the Department in each 
case were served upon each of the parties. Copies of the complaints were 
served upon the respondents. In R-90-24, respondent Lange filed an answer 
denying liability stating that it had consigned the produce to Gagliano, who it 
alleges, failed to account properly and has failed to remit the funds owed 
Lange and therefore Lange has not paid Jordan. With respect to R-90-25, 
respondent Gagliano filed an answer asserting that the lettuce failed to meet 
good delivery standards, that much of it had to be dumped, and that it 
remitted to Lange the net proceeds it obtained from the sale of the remaining 
produce. 

Neither of the amounts claimed in the individual formal complaints exceed 
$15,000.00. Thus, the shortened method of procedure provided in Section 
47.20 of the Rules of Practice (7 C.F.R. § 47.20), is applicable. Pursuant to 
this procedure, the verified pleadings of the parties are considered part of the 
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evidence of this case, as are the Department’s Reports of Investigation. In 
addition, the parties were given an opportunity to file evidence in the form of 
sworn statements. In R-90-24, neither party filed additional evidence or briefs. 
In R-90-25, however, complainant filed an opening statement consisting of a 
verified affidavit of Dave Osborn, complainant’s sales manager. Respondent 
Gagliano filed an answering statement to which complainant filed a statement 
in reply. Neither party filed a brief in PACA Docket No. R-90-25. 


Findings of Fact 


1. Complainants in R-90-24, John R. Jordon and Stephen E. Jordon, are 
individuals doing business as Jordon Brothers Ranch, whose post address is 
P.O. Box 427, Lumpoc, California 93438. 

2. Respondent in R-90-24, and complainant in R-90-25, Tom Lange 
Company, Inc. is a corporation whose post office address is P.O. Box 80010, 
Salinas, California 93902. 

3. Respondent in R-90-25, Anthony Gagliano & Co., Inc., is a corporation 
whose post office address is P.O. Box 93471, Milwaukee, Wisconsin 52303- 
0471. 

4. At time of the transactions herein, all parties involved were licensed 
under the Act. 

5. On or about September 10, 1988, complainant Jordan Brothers 
consigned, in interstate commerce, a shipment of 144 cartons of artichokes 
and 665 cartons of lettuce to respondent Lange. Lange in turn arranged for 
the lettuce and artichokes to be shipped to Anthony Gagliano & Co, Inc., in 
Milwaukee, Wisconsin on a price after sale basis. 

6. The shipment arrived at Gagliano’s place of business on September 13, 
1988, where it was accepted. 

7. There is no dispute as to the quality of or the accounting for the 
artichokes. Gagliano claims, however, that the lettuce did not meet good 
delivery standards. 

8. Lange issued an invoice to Gagliano relating to the produce in question 
which, in pertinent part, stated that price was to be determined after sale and 
that “good delivery standards apply excluding bruising and/or discoloration 
following bruising". 

9. On October 14, 1988, Gagliano sent an account of sale to “Jordon 
Brothers/Lange" indicating that the net sales were $1931.50 and that, after 
deductions of $2249.02 for freight and $606.75 for commission, handling and 
cartage, there was a deficit of $924.27. (Ex 2 to Answer in R-90-24). A 
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revised accounting was issued on January 27, 1989, deleting the freight charges 
and making minor changes in the charge for cartage. This accounting showed 
net proceeds of $1,105.75. (Ex.3 to Answer in R-90-24) After deducting 
another $163.70 for a transaction not pertinent here, Gagliano issued a check 
to Lange in the amount of $942.05. 

10. __ Lange paid the freight on this shipment in the amount $2,300.00. 

11. In March, 1989, an official of the PACA Branch investigated these 
transactions and issued a report which is part of the reports of investigation 
herein. In pertinent part, the investigator found that the average selling price 
for the lettuce sold herein was $7.644 per carton. He further found 485 
cartons of lettuce were dumped. 

12. No federal inspection was made of the lettuce, nor is there a 
certification from a state or local health officer or food inspector, or from an 
established commercial inspection service. Gagliano did submit three letters 
from merchants in the industry stating that they inspected the lettuce on 
September 28, 1988, and found that it had no commercial value and was unfit 
for human consumption. 

13. Informal complainants were received by the Department on 
November 17, 1988, which was within nine months of the time the cause of 
actions herein accrued. The formal complaint in R-90-24 was received on 
June 30, 1989 and the formal complaint in R-90-25 was received on May 19, 
1989. 


Conclusions 


There is no dispute herein concerning the quality of the artichokes or the 
prices received upon their sale. The dispute lies, rather, with the quality of 
the lettuce that was shipped and what amount should have been remitted by 
Gagliano to Lange and from Lange to Jordon Brothers. Lange acknowledges 
that it owes Jordon Brothers for the lettuce, but states that its only 
information on the value of the lettuce is derived form Gagliano’s sales. 
Gagliano asserts that lettuce was not of good quality and that 484 cartons had 
to be dumped as having no commercial value. In support of its position, 
Gagliano has submitted letters from three other produce merchants who each 
stated that when they inspected the lettuce on September 28, 1988, it had no 
commercial value. 

Gagliano also asserts that Lange did not apprisc him of the disclaimer 
appearing on the invoice that the lettuce would meet good delivery standards 
except "bruising and/or discoloration following bruising" and that, therefore, 
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there was no contract. It is not necessary, however, to resolve whether or not 
the disclaimer was agreed to as part of a contract because Gagliano was 
responsible for the reasonable value of the lettuce received and accepted, 
whether or not a contract is found to exist since the invoice from Lange to 
Gagliano indicated it was a price after sale transaction. Although the term 
“price after sale" is not defined in the Department’s regulations, nor in the 
Uniform Commercial Code, it has been treated as an open price term to be 
fixed after delivery by the parties acting in good faith. Well Pict, Inc. v. Ag- 
West Growers, Inc., 39 Agric. Dec. 1221, 1228 (1980). Since the parties 
obviously did not agree on a price, Gagliano is liable to Lange for the 
reasonable value of the lettuce received if it was a price after sale contract. 
See, e.g., Vukasovich, Inc. v. W. Chas. Hectmiller Co., Inc., 32 Agric. Dec. 1394 
(1973). If no contract at all came into being, Gagliano would still be liable for 
the reasonable value of the goods received. S. Pavich & Sons v. Mutual 
Produce, 31 Agric. Dec 1296 (1972). Similarly, Lange is liable to Jordon 
Brothers on the consignment sale for the net proceeds obtained from the sale, 
less deductions for a commission and other lawful marketing charges. 

In the instant case, Gagliano issued an account of sale dated October 14, 
1988 which, in pertinent part, showed a return from sales of the lettuce and 
artichokes in the amount of $1,499.50 and $432.00, respectively, or a total of 
$1,931.50. From this figure, Gagliano subtracted freight of $2,249.02 and 
$606.75 for commission, handling, and cartage. This resulted in a deficit of 
$924.27. This accounting was subsequently revised to delete the freight 
charge, since the freight was paid by Lange, and to make other minor changes 
in the cartage charge. This accounting showed net proceeds of $1,105.75. 

The dispute with these accountings lies with the fact that Gagliano only 
sold 180 cartons of the lettuce and dumped the remainder. Dumping requires 
a dump certificate or other appropriate evidence that the lettuce had no 
commercial value. See 7 C.F.R. 46.23; La Mantia - Cullum Collier & Co., Inc. 
v. Bert P. Castile 34 Agric. Dec. 769 (1975). Where, as here, more than five 
percent of the load was dumped, section 46.23 requires a certificate from a 
federal inspector. If inspection service is not available, certification that the 
produce has no commercial value may be obtained from (a) any state or local 
health office or (b) commercial food inspection service. The regulation also 
allows (c) consideration of certifications from 2 qualified disinterested persons 
when none of the other above methods is available. 

Gagliano claims that no inspector was available and submits statements 
from 3 other merchants. While it is true that there is no USDA inspection 
office located in Milwaukee, it is well known that inspectors from the Chicago 
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office are physically present inspecting produce in Milwaukee on an almost 
daily basis. That no inspector could be found for two weeks strains credulity. 
Furthermore, no showing has been made that state or local health officer or 
inspectors or a commercial inspection service were unavailable. Gagliano has 
failed, therefore, to provide the basis for receiving the the statements of the 
disinterested witnesses. Even if their evidence could be used, however, it 
would be of no effect in this case. Gagliano must show that the lettuce had no 
commercial value when received and accepted on September 13, 1988. The 
statements of the other merchants are based on their inspections on 
September 28, 1988, two weeks later. Their inspections are much too late to 
be probative of the condition of the lettuce upon arrival and must be rejected. 
See, e.g., D.L. Piazza Co., v. Stacy Distributing Co., 18 Agric. Dec. 307 (1959); 
Joe Phillips, Inc. v. Anthony Abate Fruit Distributors, 26 Agric. Dec. 760 (1967). 
Gagliano, therefore, has provided no credible evidence showing damages and 
is, thus, liable for the reasonable value of all 665 cartons of lettuce. 
We must, therefore, determine what is the reasonable value of the lettuce. 
A PACA investigator conducted an audit of Gagliano’s sales records (Ex. 4 
to Report of Investigation R-90-24) Page 3 of Ex. 4 shows the details of his 
audit. The significant items will be repeated here. His audit shows an 
average selling price for the lettuce sold to be $7.644 per carton. Multiplying 
485 cartons whose dumping was not properly substantiated by $7.644 results 
in an additional $3,707.34 in proceeds which should have been obtained. 
Adding this figure to the $1,499.50 that was obtained from sales equals a total 
of $5,206.84. Adding the $432.00 from the sale of artichokes about which 
there is no dispute results in a total of $5,638.84 in adjusted gross proceeds. 
The auditor properly allowed as deductions from the $5,638.84, a 
commission of fifteen percent which is standard in the industry, or $845.83, 
and Gagliano’s cartage charge of $219.00 for total expenses of $1,064.83. 
Deducting expenses of $1,064.83 leaves total net proceeds due of $4,574.01. 
We find that Gagliano is obligated to remit $4,574.01 as the net proceeds. 
He has already remitted $1,105.75. He thus owes Lange $3,468.26 and 
reparation in this amount will be ordered in PACA Docket No. R-90-25. 
As noted above, Lange was obligated to remit to Jordon Brothers the net 
proceeds from the sale less deductions for a commission and other lawful 
marketing charges. Jordon Brothers in their complaint in R-90-24 have 
requested damages in the amount of $3,092.00. In doing so, Jordon Brothers 
is relying on the Market News Report showing that the F.O.B shipping point 
price was $4.00 per carton (Ex. 6 to Complaint). While we have often relied 
on market news reports in the absence of other evidence in determining 





JOHN R. JORDAN, et al. v. TOM LANGE CO., INC. 1033 
50 Agric. Dec. 1027 


reasonable value, in this case, we have Gagliano’s sales figures which give a 
more accurate picture. In determining what Lange owes Jordon Brothers, we 
will use, therefore, the net proceeds due Lange from Gagliano or $4,574.01. 
Lange paid the freight of $2,300.00 which it is entitled to deduct. Lange 
waived its claim to any selling charge due it (Paragraph E. to its Answer, R- 
90-24). Deducting $2,300.00 from $4,574.01, leaves a balance of $2,274.01 due 
Jordon Brothers. Reparation in this amount will be awarded Jordon Brothers 
in PACA Docket R-90-24. 

It should be noted that Lange sought to recover the cost of freight from 
Gagliano and Jordon Brothers makes no mention of this item in its complaint. 
It is, however, well-established that freight is a proper expense to be deducted 
by the receiver in consignment sales. Cal Fruit v. Tree Fresh, Inc., 31 Agric. 
Dec. 271 (1972). Having paid the freight charge herein, Lange is allowed to 
deduct this charge in its accounting to Jordan Brothers. Gagliano is not liable 
for the freight because the ultimate cost of shipping the produce should be 
borne by Jordon Brothers. 

Reparation awards include interest. In calculating interest, it should be 
noted that Gagliano did tender a check dated January 25, 1989, and apparently 
received on February 15, 1989, in the amount of $1,105.75 minus an 
uncontested deduction for another transaction. There is no evidence that this 
check contained a restriction that it was in full payment of the above claim. 
Accordingly, for purpose of the calculation of interest, Gagliano shall be given 
credit for the payment of $1,105.75. Payment was due to Lange on October 
3, 1988. See C.F.R. 46.2 (aa)(1). Gagliano is, therefore, liable for interest on 
the full amount of $4,574.01 from November 1, 1988, until February 15, 1989, 
and for interest on the balance of $3,468.26 from February 15, 1989, until 
paid. 

Lange has made no payment to Jordon Brothers and, thus, owes interest 
for the entire period. 


Order 


Within 30 days from the date of this order, Respondent Anthony Gagliano 
& Co. Inc., shall pay to complainant Tom Lange Company, Inc., as reparation 
$3,468.26 with interest thereon, at the rate of 13 percent per annum from 
February 15, 1989, until paid. Respondent Gagliano shall also pay the interest 
due at 13 percent per annum on $4,574.01 for the period November 1, 1988, 
through February 15, 1989. 
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Within 30 days from the date of this order, respondent Tom Lange 
Company shall pay to complainants John R. Jordon and Stephen E. Jordon 
d/b/a Jordon Brothers Ranch, as reparation $2,274.01 with interest thereon, 
at the rate of 13 percent per annum from November 1, 1988 until paid. 

Copies of this order shall be served upon the parties. 


In re: LAKE REGION PACKING ASSOCIATION v. A J SALES CO., INC. 
PACA Docket No. R-90-357. 
Decision and Order issued May 31, 1991. 


George S. Whitten, Presiding Officer. 
Complainant, Pro se. 


Respondent, Pro se. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 


amount of $11,163.36 in connection with transactions in interstate commerce 
involving five shipments of mixed citrus. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 
Respondent’s answer included a "set-off" which was in fact not a set-off but 
an affirmative defense. Complainant was, nevertheless, given opportunity to 
file a reply to the "set-off," and did file such reply, taking issue with the 
substantive matters alleged by respondent. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
However, neither party filed evidence under the shortened procedure. 
Respondent filed a brief. 





LAKE REGION PACKING ASSOCIATION v. A J SALES CO., INC. 1035 
50 Agric. Dec. 1034 


Findings of Fact 


1. Complainant, Lake Region Packing Association, is a corporation whose 
address is P. O. Box 1047, Tavares, Florida. 

2. Respondent, A J Sales Company, Inc., is a corporation whose address 
is P. O. Box 54708, Orlando, Florida. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

3. On or about January 10, through February 7, 1989, complainant sold 
to respondent, and shipped from loading point in Florida to respondent’s 
customer in Atlanta, Georgia, five truck lots of mixed citrus having a total 
invoice price of $11,163.36, f.o.b. 

4. Respondent has not paid complainant any part of the purchase price 
of the produce. 

5. An informal complainant was filed on October 6, 1989, which was 
within nine months after the causes of action herein accrued. 


Conclusions 


Complainant alleges the sale of the subject mixed citrus to respondent, and 
that respondent has paid no part of the purchase price. Respondent alleges 
that it did not purchase the mixed citrus, but merely acted as broker between 
the receiver in Atlanta, Georgia and complainant. 

Complainant submitted copies of invoices covering each of the five loads. 
These invoices show the name and address of respondent at the top under the 
heading "BROKER," with the space under the heading "SOLD TO" blank. 
Under the heading "SHIPPED TO" one invoice shows Orlando, Florida, and 
the remainder show Atlanta, Georgia. One of the bills of lading shows under 
"CONSIGNEE & DESTINATION:" 


A J SALES COMPANY 
ORLANDO, FL 
PO# 7266 ATLANTA, GA 


The remainder of the bills of lading show under the same heading either "A 
J SALES COMPANY, FOR: ATLANTA, GEORGIA" or "A J SALES 
COMPANY, ATLANTA, GEORGIA," with the bottom line reading: "A J 
SALES #7291;" "PO# 7300;" PO# 7307;" or "PO# 7333." None of the 
invoices or bills of lading showed the name of the receiver in Atlanta. 
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Respondent asserts in the sworn answer of its president that broker’s 
memorandums of sale showing complainant as the seller and fully disclosing 
the name of the Atlanta receiver as buyer were sent as to each load. Copies 
of these memorandums were attached as exhibits to the answer. 
Complainant’s assistant sales manager, Bobby D. Bawcum, who signed the 
sworn reply, stated that these memorandums were not received by 
complainant prior to receipt of the answer. Respondent offered no proof that 
the memorandums were mailed to complainant at or about the time of the 
transactions herein.’ 

Complainant asserts, in the sworn reply of Bobby D. Bawcum, that the 
identity of the receiver in Atlanta was not revealed to complainant at the time 
of the subject transactions. Mr. Bawcum stated that he: 


. was contacted by telephone by Carl Boyles, as agent for 
Respondent, who requested purchase of goods from [complainant]. 
[Complainant] was unaware of the ultimate purchaser of the fruit 


In our opinion the evidence of record supports this assertion. The fact that 
respondent had been paid brokerage in past transactions in which complainant 
was the seller and the fact that the payment of such brokerage may have been 


contemplated by respondent in regard to the subject transactions, is not 
determinative of the issue whether respondent should be held liable herein. 
Respondent alleges that it was a broker charged with the duty to collect and 
remit. However, respondent’s failure to disclose the ultimate purchaser to 
complainant placed respondent in the position of an agent for an undisclosed 
principal. As such, respondent is liable to complainant as a purchaser.” 


*There is no presumption that an item was received apart from proof that it was placed in 
the mail. Abatti Produce, Inc. v. H. R. Bushman & Son, Inc. and/or Caito Foods Service Co., 30 
Agric. Dec. 558 (1971). 


*See Ucon Produce v. Jimmy Shmon Produce Broker, 37 Agric. Dec. 1747 (1978), where we 
quoted Mawer-Gulden-Annis, Inc. v. Brazilian & Colombian Coffee Company, 49 Ill. App. 2d 400, 
199 N.E.2d 222 (1964): 


It is a settled rule in verbal contracts, if the agent does not disclose his agency and name 
his principal, he binds himself and becomes subject to all liabilities, express and implied, 
created by the contract and transaction, in the same manner as if he were the principal 
in interest ... . And the fact that the agent is known to be a commission merchant, 
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Respondent’s customer accepted the five lots of mixed citrus and 
respondent has not paid any part of the purchase price thereof to 
complainant. Respondent’s failure to pay such purchase price, or $11,163.36, 
to complainant is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


Order 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $11,163.36, with interest thereon, at the rate of 
13% per annum from March 1, 1989, until paid. 

Copies of this order shall be served upon the parties. 


In re: DNE SALES, INC. v. RICHFOOD INC. 
PACA Docket No. R-90-358. 
Decision and Order issued June 7, 1991. 


Damages - Cover - No Requirement for Notice. 


Seller contracted to supply buyer with specific quantity of peaches over period of time, and about 
a week prior to time for shipments to begin told buyer that it would not be able to supply all 
the quantity called for in the contract. Buyer responded that it would have to seek supplies 
elsewhere if necessary. After shipment had begun under the contract, buyer made cover 
purchases without informing seller until after such purchases were made. It was held that the 
Uniform Commercial Code does not require notice of intent to cover unless the aggrieved party 
has taken some positive action which in good faith requires such notification. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


auctioneer, or other professional agent, makes no difference . . .. The duty is upon the 
agent, who wishes to avoid liability, to disclose the name or identity of his principal 
clearly and in such a manner as to bring such adequately to the actual notice of the 
other party, and it is not sufficient that the third person has knowledge of the facts and 
circumstances which would, if reasonably followed by inquiry, disclose the identity of the 


principal. 
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Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $11,158.40 in connection with transactions in interstate commerce 
involving three loads of peaches. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement. Respondent did not file an 
answering statement. Respondent filed a brief. 


Findings of Fact 


1, Complainant, DNE Sales, Inc., is a corporation whose address is 1900 
Old Dixie Highway, Fort Pierce, Florida. 

2. Respondent, Richfood Inc., is a corporation whose address is P. O. Box 
26967, Richmond, Virginia. At the time of the transactions involved herein, 
respondent was licensed under the Act. 

3. On or about the middle of June, 1989, complainant and respondent 
entered into a contract calling for complainant to sell to respondent three to 
five thousand 38 pound cartons of U.S. Extra No 1 peaches, 2 % inch size, at 
$10.50 per carton delivered, shipment to be between July 26, and August 3, 
1989. Respondent’s purpose for the purchase, which was known to 
complainant, was to supply peaches for an advertized sale to respondent’s 
customers. 

4. On or about July 19, 1989, complainant informed respondent that size 
2 % inch peaches would be in short supply and that complainant would be 
unable to supply all of respondent’s needs for the sale the following week. 
Respondent then informed complainant that it was too late to cancel its 
obligations to its customers, and that respondent would have to seek other 
sources of supply if necessary. 
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5. Complainant made the following shipments of peaches which were 
accepted by respondent: 


INVOICE SHPMTDATE NOCTNS SIZE _ PRICE 
61494 7/21/89 525 21/2 14.50 
61495 7/27/89 550 21/4 10.50 


61527 7/31/89 497 21/2 15.50 
603 21/4 10.50 


6. Complainant reduced the amount due on invoice 61527 by $1,000.00 for 
a promotional fee incurred on a transaction unrelated to this case, and showed 
the deduction on the invoice. After such deduction, the total of the three 
invoices shipped to respondent was $26,422.50. Respondent paid complainant 
$4,763.10 on invoice 61494, and $10,501 on invoice 61527, or a total of 
$15,264.10. 

6. On July 31, 1989, complainant asked respondent if it could use 1,100 
cartons of size 2 % inch peaches to be shipped on August 1, 1989. 
Respondent replied that it had already secured supplies to fill its needs under 
the contract. 

7. Respondent made the following purchases, from suppliers other than 
complainant, as replacement purchases: 


INVOICE SHPMT DATE NO CTNS _ SIZE PRICE 


88938 7/28/89 242 21/2 12.65 
50 21/4 10.65 


6587 7/28/89 900 21/2 10.65 
154 21/4 10.65 


7/30/89 760 21/2 15.00 
21/4 += 13.00 


7/31/89 21/4 13.00 


8/01/89 21/4 14.00 
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INVOICE SHPMT DATE NO CTNS __ SIZE PRICE 


289 21/2 15.00 
374 21/4 14.00 


7. An informal complainant was filed on October 5, 1989, which was 
within nine months after the causes of action alleged herein accrued. 


Conclusions 


After deduction of the two payments mentioned in finding 6, the amount 
remaining due on the three shipments made by complainant to respondent is 
$11,158.40, which is the amount alleged by complainant to be due herein. 
Respondent claims, however, that the cost of its cover purchases, in excess of 
what it would have had to pay complainant under the contract, amounts to 
$8,624.40, and, by inference, asserts that this amount should be deducted from 
any amount due. 

Complainant alleges that respondent is not entitled to deduct any amount 
because it did not give complainant notice that respondent intended to cover. 
Complainant attached as an exhibit to its opening statement a copy of a 
section from the Blue Book’ which purports to state the requirement of the 
Uniform Commercial Code in regard to notice when cover purchases are 
contemplated. Such Blue Book section states in relevant part as follows: 


The Uniform Commercial Code provides: 


(1) Remedies for Failure of Seller to Deliver, or Where Seller Fails to 
Deliver Goods Equal to Contract Requirements and Buyer rejects the 
Goods. 


(a) Cover: Upon giving timely notice to the seller of his intention to 
do so, the buyer may purchase on good faith and without unreasonable 
delay substitute goods and recover the difference between the cost of 
covering and the contract price together with any expenses reasonably 
incurred as a result of the seller’s breach. 


‘ 'The "Blue Book" is a produce industry credit and marketing guide published semiannually 
by the Produce Reporter Co., 315 West Wesley Street, Wheaton, Illinois. 
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However, the requirement of "timely notice" in subparagraph (a) quoted above 
is not in the Uniform Commercial Code. Rather, the UCC provides, in 
relevant part, in section 2-610 on Anticipatory Repudiation: 


When either party repudiates the contract with respect to a 
performance not yet due, the loss of which will substantially impair the 
value of the contract to the other, the aggrieved party may 


(a) for a commercially reasonable time await performance by 
the repudiating party: or 


(b) resort to any remedy for breach (Section 2-703 or Section 2- 
711), even though he has notified the repudiating party that he 
would await the latter’s performance and has urged retraction; 


The Official Comments to section 2-610 state that ". . . anticipatory 
repudiation centers upon an overt communication of intention or an action 
which . . . demonstrates a clear determination not to continue with 
performance." Such comments further state ". . . Repudiation can result 
from action which reasonably indicates a rejection of the continuing 


obligation.” Section 2-711 of the UCC provides in relevant part: 


(1) Where the seller fails to make delivery or repudiates...then with 
respect to any goods involved, and with respect to the whole if the 
breach goes to the whole contract (Section 2-612), the buyer may 
cancel and whether or not he has done so may in addition to 
recovering so much of the price as has been paid 


(a) "cover" and have damages under the next section as to all the 
goods affected... 


The Official Comments to section 2-610 also state that: 


2UCC § 2-610, Official Comment 1. 


Id. Official Comment 2. 
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After repudiation, the aggrieved party may immediately resort to 
any remedy he chooses provided he moves in good faith (see Section 
1-203). Inaction and silence by the aggrieved party may leave the 
matter open, but it cannot be regarded as misleading the repudiating 
party. Therefore, the aggrieved party is left free to proceed at any time 
with his options under this section, unless he has taken some positive 
action which in good faith requires notification to the other party 
before the remedy is pursued.‘ 


It is obvious that the “positive action" requiring notice to the other party 
cannot be resort to a remedy for breach, such as cover. Undoubtedly what 
is contemplated by the last sentence quoted above is a positive action such as 
acceptance of a non-conforming tender in such a manner, or under such 
circumstances, as to indicate that there will be no resort to a remedy for 
breach. Respondent’s acceptance of the shipments of 2 4 inch peaches from 
complainant cannot be viewed as such positive action. Complainant knew by 
reason of the terms of the contract that respondent had a need for a 
particular volume, and also knew that its shipments were not going to supply 
that volume. It was only reasonable that respondent accept whatever 
complainant could supply. Its doing so did not warrant complainant drawing 
an inference that no cover purchases would be needed. We conclude that 
respondent had every right to resort to cover purchases to make up what 
complainant refused to supply, and that no notice to complainant of 
respondent’s intent to cover was necessary. 

Complainant submitted the affidavit of Russell B. Hodson as its opening 
statement. Mr. Hodson alleged that he was the principal person involved in 
the subject transaction, and that he was told by Jim Shipp, respondent’s 
produce buyer, on July 27, 1989, that respondent had a need for some 2 '4 
inch peaches for some of its stores. Mr. Hodson alleged that the sales of 2 


’% inch peaches were all in response to specific orders by Mr. Shipp. 
Respondent did not submit an affidavit by Mr. Shipp or submit other rebuttal 


evidence in regard to the 2 4 inch peaches. We conclude that such sales 
were not under the contract, and that respondent is liable to complainant for 
such peaches at the invoice rate. 

Mr. Hodson also asserted that on July 31, 1989, he offered Mr. Shipp 1,100 
cartons of 2 % inch peaches, and was told that respondent had already 


‘Id. Official Comment 4. 
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secured adequate supplies from Virginia. The last cover shipment which 
respondent received was made on August 1, 1989, and since contracts for 
shipment are commonly made the day before shipment we feel warranted in 
assuming that this last cover purchase had been ordered prior to the 
conversation between Mr. Hodson and Mr. Shipp. Accordingly, we will allow 
all of respondent’s cover purchases except for the purchases of 2 4 inch 
peaches. These latter purchases cannot be allowed as cover due to the 
substantial price differential between 2 '4 inch and 2 % inch peaches. 
UCC section 2-712 provides in relevant part that: 


The buyer may recover from the seller as damages the difference 
between the cost of cover and the contract price together with any 
incidental or consequential damages as hereinafter defined (Section 2- 
715), but less expenses saved in consequence of the seller’s breach. 


Respondent made cover purchases of 2,138 cartons of 2 4 inch peaches at a 
total cost of $28,027.60. The contract price for such peaches would have been 
$22,449.00. The difference between these two amounts is $5,578.60, and such 
amount constitutes respondent’s damages herein. Respondent accepted 
peaches from complainant having a total value, after the $1,000.00 deduction, 
of $26,422.50. Respondent has paid complainant $15,264.10 which leaves 
$11,158.40 due on the invoiced amount. Respondent’s damages deducted from 
this amount leaves $5,579.80 still due and owing from respondent to 
complainant. Respondent’s failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation should be awarded from 
respondent to complainant. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $5,579.80, with interest thereon, at the rate of 13% 
per annum from September 1, 1989, until paid. 

Copies of this order shall be served upon the parties. 


SUCC § 2-712(2). 
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In re: A. SAM & SONS PRODUCE CO., INC. v. SOL SALINS, INC. 
PACA Docket No. R-90-199. 
Decision and Order issued June 18, 1991. 


Accord and Satisfaction - presence of good faith dispute 

Accord and Satisfaction - effect on of attempted reservation of rights under UCC § 1-207 
Law Applicable in Reparation Cases - Federal or State 

Conflict of Laws - selection of UCC § 1-105 as choice of law rule 

Conflict of Laws - application of choice of law rule as between New York, which would allow 
New York creditor to unilaterally change conditional offer of accord by District of Columbia 
debtor, and District of Columbia which would affirm validity of condition. 


Seller in New York sold and shipped load of cabbage to District of Columbia buyer. Cabbage 
arrived in poor condition as shown by prompt federal inspection, but buyer was found to have 
failed to prove prompt notice of breach. After seller had filed informal reparation complaint 
for total price buyer sent seller a check for less that the original purchase price marked in full 
payment and accompanied by a copy of the federal inspection showing poor arrival. Seller 
cashed the check after endorsing it with words of protest and filed formal complaint for the 
balance. It was held that a good faith dispute existed at the time the check was cashed. Where 
New York’s interpretation of UCC § 1-207 would treat seller’s words of protest as a reservation 
under such section of any right to go against buyer for balance of original price, and District of 
Columbia law was assumed to agree with the vast majority of states which have held that UCC 


§ 1-207 does not apply to the negotiation of a conditional payment check where all non-monetary 
performance has been concluded, it was found that basic applicable law was federal law, that 


federal law subsumed state law, that reparation forum must select its own choice of law rule to 
determine which jurisdiction’s law is applicable, that the choice of law rule selected would be that 
of UCC § 1-105, that § 1-105 was the equivalent of the significant contacts test of the 
Restatement (Second) on Conflict of Laws, and that under such test it was appropriate to apply 
District of Columbia law. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Howard B. Silberberg, McClean, VA, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $2,250.00 in connection with a transaction in interstate commerce 
involving a truck load of cabbage. 
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Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Neither party filed a 
brief. 


Findings of Fact 


1. Complainant, A. Sam & Sons Produce Company, Inc., is a corporation 
whose address is West Lake Road, P. O. Box 303, Dunkirk, New York. 

2. Respondent, Sol Salins, Inc., is a corporation whose address is 1325 5th 
Street, N.E., Washington, D. C. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

3. On or about June 13, 1989, complainant sold to respondent, and 
shipped from loading point in New York to respondent in the District of 
Columbia, one truck load of large cabbage, consisting of 225 50 Ib. sacks, at 
$19.00 per sack, or $4,275.00, f.o.b. 

4. The cabbage arrived at respondent’s place of business in Washington, 
D. C., and was unloaded by respondent from the truck. The cabbage was 
federally inspected at such place of business on June 14, 1989, at 10:30 a.m., 
with the following results in relevant part: 


TEMPERATURES: Range 43 to 44°F. 


PRODUCT: DANISH CABBAGE in sacks: "New York State Cabbage, 
Net Wt. 50 Ibs." 


CONDITION: fresh and crisp. Light green to greenish white color. In 
most sacks none, in some 60 to 100%, average 16% damage by black 
discoloration affecting outer leaf. No decay. 
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5. Respondent refused to pay the full invoice price, and on August 1, 
1989, complainant filed an informal reparation complaint alleging that 
$4,275.00 was due from respondent. 

6. On August 18, 1989, respondent sent complainant a check in the 
amount of $2,025.00 in payment for the cabbage, and included a copy of the 
federal inspection certificate. The check contained the following notation 
typed in all caps: 


ACCEPTED AS FULL PAYMENT FOR INVOICE(S) NOTED ON 
CHECK STUB 


The check stub referenced the subject cabbage transaction. 
7. Respondent endorsed the check with a rubber stamp. The 
endorsement ended with the following words: 


Payment Accepted Without Prejudice And Subject To Final 
Determination Of Amount Due 


8. The formal complaint was filed on September 18, 1989, which was 
within nine months after the cause of action alleged herein accrued. 


Conclusions 


Complainant seeks to recover a balance of $2,250.00 alleged due on the 
original $4,275.00 contract price. Complainant contends that it received no 
notice of trouble on the load of cabbage until receipt of a copy of the 
inspection certificate along with the check for $2,025.00 tendered in August. 
Respondent submitted the sworn statement of Lee Salins affirming that a copy 
of the inspection certificate was faxed to "Nancy" at complainant’s place of 
business on June 14, 1989, at 11:15 a.m. Complainant, in its reply, which was 
sworn to by Esau A. Sam, Vice President, stated that it had no record of 
having received the fax transmission. In addition, complainant submitted a 
sworn statement by Nancy Carrol, salesperson, affirming that she was not 
aware of any claim by respondent relative to the cabbage until about the end 
of July, when she was informed that the invoice had not been paid. The 
record does not show that respondent has met its burden of proving that 
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prompt notice of a breach was given to complainant.’ However, as will 
hereafter appear, it is not necessary that we adjudicate questions relating to 
breach and resulting damages. 

Respondent has asserted in its answer that complainant’s claim is barred 
by reason of accord and satisfaction.” In spite respondent’s failure to prove 
notice of a breach prior to conveyance of the check in partial payment, it is 
nevertheless clear that a good faith dispute existed, and was known by 
complainant to exist, when complainant negotiated the check. The record 
indicates that shortly before receipt of the check complainant had filed an 
informal reparation complaint with this Department alleging failure by 
respondent to pay any amount of the alleged indebtedness. While this does 
not, in itself, show that the indebtedness was disputed at that time, it does 
show that the transaction was recognized by complainant as an unpaid 
account. When complainant received the check in partial payment, the 
payment was stated to be conditional, and was accompanied by the inspection 
certificate showing excessive condition defects in the cabbage at time of 
arrival. This put complainant on notice, prior to its negotiation of the 
conditional payment check, that there was a good faith dispute relative to the 
amount due. 

This brings us to the major point of contention in this proceeding, namely, 
did complainant avoid an accord and satisfaction by use of what have been 
called "words of protest"? Complainant, knowing the conditional nature of 
respondent’s offer of payment, endorsed the back of the check, including with 
the endorsement the words: "Payment Accepted Without Prejudice And 
Subject To Final Determination Of Amount Due," and then negotiated the 
check. 

The common law doctrine of accord and satisfaction, which has long been 
applied in reparation proceedings under the Act, embodies the principal that 
where there is a bona fide dispute between a buyer and seller of produce 
concerning the amount due, and the buyer sends the seller a check for less 
than the contract price on which it is clearly indicated that the check is 
tendered in full settlement, the seller’s acceptance of the check constitutes an 


"See Hunt’s Point Tomato v. Maryland Fresh Tomato, 47 Agric. Dec. 773 (1988). 


Accord and satisfaction must be pleaded. J. Macchiaroli Fruit Co. v. Ben Gatz Co., 38 Agric. 
Dec. 565 (1979). 
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accord and satisfaction, precluding the seller from any further recovery.’ This 
rule has been brought into question in recent years due to the interpretation 
which has been made by some commentators and a few state courts of section 
1-207 of the Uniform Commercial Code. Section 1-207 reads as follows: 


§ 1-207. Performance or Acceptance Under Reservation 
of Rights. 


A party who with explicit reservation of rights performs or promises 
performance or assents to performance in a manner demanded or 
offered by the other party does not thereby prejudice the rights 


reserved. Such words as "without prejudice", "under protest" or the like 
are sufficient. 


White and Summers, in their commentary on the Uniform Commercial 
Code,’ maintain that section 1-207 authorizes a creditor to endorse a check 
offered as payment in full of a disputed sum with accompanying words of 
protest, and that such words of protest reserve the creditor’s right to proceed 
against the debtor for the remaining amount allegedly owed. However, they 
recognize that there is a substantial body of case law which holds that section 
1-207 was intended to apply only to a continuing course of performance, and 


not where a check is conditionally offered in full payment of a disputed 
transaction. Ronald A. Anderson, in his treatise on the UCC, states that the 
majority and sounder rule is that section 1-207 does not apply to the part- 
payment check situation and therefore does not give the creditor, who 
negotiates a check offered only on condition that it be accepted as full 
payment, the opportunity to avert an accord and satisfaction by including 
words of protest with the endorsement. Anderson describes the contrary view 


*Unifrutti of America, Inc. v. William Rosenstein & Sons, Co., 48 Agric. Dec. 717 (1989); Louis 
Caric & Sons v. Ben Gatz Co. 38 Agric. Dec. 1486 (1979); Mendelson-Zeller Co. v. Michael J. 
Navilio, Inc., 34 Agric. Dec. 903 (1975); Kelman Farms v. Bushman Brokerage, 34 Agric. Dec. 
1146 (1975); Mendelson-Zeller Co. v. The Season Produce Co., 31 Agric. Dec. 1288 (1972); 
Southmost Vegetable Co-op v. M. & G. Tomato, 28 Agric. Dec. 966 (1969); Johnson & Allen v. 
Fernandez Bros., 27 Agric. Dec. 1127 (1968); Zinno v. Marvin, 24 Agric. Dec. 396 (1965); Spada 
Distributing Co., Inc. v. Frank Kenworthy Company, 17 Agric. Dec. 347 (1958). 


“1 J. White and R. Summers, Handbook of the Law Under the Uniform Commercial Code, 
§13-24 at 689-692, (3rd ed. 1988). 
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as that of a small minority “apparently based on a local Code commentary that 
misconstrued the effect of UCC § 1-207."° 

One commentator has stated that the academic writers who support the 
application of 1-207 to conditional payments offer no analysis which would 
justify their position.° Our survey of the academic literature leads us to 
concur. White and Summers characterize the two positions as follows: 


Those arguing that 1-207 does not alter the common law rule typically 
start with the position, generally unassailable, that the offeror is 
"master of his offer.". They point out that the drawer has made an 
offer, namely that of full payment, and they argue that allowing the 
payee to accept the money without the other terms of the offer is not 
only unfair, but also in direct conflict with the traditional notions of 
contract formation. Those who apply 1-207 and readily reject the 
common law outcome characterize the offeror as a chiseler.’ 


White and Summers have also referred to the "exquisite form of commercial 
torture" and "marvelous anxiety" inflicted on the payee of a check drawn for 
a lesser amount than claimed, and offered in full settlement.* This 
characterization invites, not our prejudice against the drawer as "chiseler," but 
our sympathy for the payee as a cruelly treated victim. Indeed, such pathos 
is typical of the cases which have applied 1-207 to this type situation. In 1985, 
the New York Court of Appeals, in a unanimous decision, held that section 
1-207 applies to a conditional payment by check even if the underlying 
transaction is not one covered by the UCC. The Court stated that "the 
common-law doctrine of accord and satisfaction creates a cruel dilemma for 
the good-faith creditor in possession of a full payment check," and referred to 
the report of the Commission on Uniform State Laws to the New York 
Legislature which lamented that pre-code law had required a creditor who 


56 R. Anderson, Uniform Commercial Code, §§ 3-408:56 & 57 (3rd ed. 1984). 
6 A. Corbin, Contracts § 1279 at 507 (Kaufman Supp. 1989). 
71 J. White and R. Summers, supra note 4, at 691-692. 


*J. White and R. Summers, Handbook of the Law Under the Uniform Commercial Code, § 13- 
21 at 452 (1972). 
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accepts such a check "to gamble with his legal right to demand the balance of 
the performance or payment.” 

In the midst of all this emotional concern for the agony of creditors who 
are given the option of settling a disputed transaction by accepting less than 
they claim, a sober analysis of the meaning of section 1-207 is in order. But 
first, we should attempt to place the tortured creditor in a more objective 
perspective. Certainly, there are situations involving a creditor who has 
accepted a conditional payment which rightly invoke our sympathy. Perhaps 
the underlying debt now appears to have been clearly due, and the dispute, 
although meeting the test of good faith, is now seen to have been erroneously 
based. Moreover, perhaps the debtor, though now perfectly solvent, at the 
time of the tender was reputed to be in an unsound financial condition, and 
the creditor had good reason to question whether he would be paid anything 
at all if he refused the conditional payment. But are these really good reasons 
for allowing a creditor to make unilateral changes in the terms of a debtor’s 
offer of settlement without the debtor’s permission? Are not similar hard 
choices required every day in the business world? A buyer is offered goods 
at $10.00 a unit and must decide whether to purchase or not, knowing that the 
price can go up or down. Thinking that there are good reasons why the price 
will go up to $15.00, he buys. The price in fact goes down to $5.00, and our 
buyer, in the midst of marvelous anxiety, loses a great deal of money. It then 
appears that the seller, black hearted scoundrel that he is, had good reasons 
to believe at the time of sale that the price was going down. Should we now 
allow the buyer to renege on the transaction? 

If the New York view of section 1-207 is allowed to prevail, there will be 
only one situation in which a debtor can be expected to make a conditional 
tender of payment, namely, when he is ignorant of the law. Eventually, when 
enough ignorant debtors have had their conditional offers changed into 
unconditional offers by their creditors, and they have been forced with the 
sanction of law to make payments they never offered to make, ignorance on 
the matter will disappear, and a very useful means of settling disputes will also 


°Horn Waterproofing Corp. v. Bushwick Iron & Steel Co., Inc., 66 N.Y.2d 321, 497 N.Y.S.2d 
310, 488 N.E.2d 56, 41 UCC Rep. Serv. 1591 (1985). It is certainly a cogent defense of the rule 
of decision in the case that, as the Court of Appeals pointed out, the New York legislature had 
before it when the UCC was passed the quoted report supporting the interpretation of § 1-207 
adopted by the Court. The application of the rule to transactions not covered by the UCC is 
based upon the lack of any restrictive scope provision in Article three, and, assuming the 
correctness of the Court’s interpretation of 1-207, is therefore a logical extension of the rule. 
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disappear. Or consider the other side of the coin. Could it be that creditors 
who accept conditional part payments might actually desire to have such 
payments? Could it possibly be true that such creditors might actually think 
themselves capable of making the commercial judgement that the acceptance 
of such a payment is, or is not, to their benefit? Do we really do creditors a 
favor by removing the practical possibility of their ever receiving such offers 
again in the future, except of course in the ever diminishing number of 
situations in which the debtor is ignorant of the law? But, as we intimated 
earlier, such questions, though they may move us out of the arena of raw 
emotion into the area of legitimate concerns of public policy, are really beside 
the point. The real question is what does section 1-207 mean. 

If we pare the operative sentence of section 1-207 down to only those few 
words which could conceivably apply to the creditor who accepts a conditional 
check a rather surprising thing becomes evident: 


A party who with explicit reservation of rights . . . assents to 
performance in a manner .. . offered by the other party does not 
thereby prejudice the rights reserved. 


What is the "manner" of "performance" that is "offered" by the other party in 
the situation under discussion? It is an explicitly conditional "performance." 


But, if we adopt the New York interpretation of the creditor’s words of 
protest, then our creditor does not assent to “performance” in the manner 
offered, if the offer is admitted to have been conditional. Rather, he refuses 
“performance” in the manner offered, and instead changes the other party’s 
offer, assenting only to the "performance" as now transformed to his own 
liking. The fact is, however, that the plain words of section 1-207 do not apply 
to the situation of the conditional offer of settlement. But they do apply, and 
were clearly intended to apply, to those occasions in the commercial world 
when on going performance, as distinguished from an offer of settlement, is 
at a lower level than contracted for.’ Under such circumstances the 


"6 A. Corbin, supra note 6, at 506 states: 


The intent of § 1-207, as expressed in its comments, is to provide a mechanism which 
governs cases where there is ‘continuation of performance’ and [in] which ‘interim 
adjustments’ or disputes may arise. It is obvious that only situations where the contract 
is still executory to a greater extent than the payment of a single sum of money will 
meet that criterion. There is nowhere in the comments any hint that this section was 
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acceptance of the on going performance in the "manner . . . offered by the 
other party," if words of protest are used, will not be indicative of 
acquiescence in a level of performance which constitutes a continuing breach. 
As Colin K. Kaufman points out: 


This is supported by the fact that the Uniform Commercial Code 
expressly distinguishes between "payment" and “performance” in the 
very next section of the Code, § 1-208." 


There are other reasons for concluding that section 1-207 does not apply 
to conditional offers of settlement. The official comments, which typically 
enlighten us as to intended changes in the law, make no mention of such 
application so as to indicate that a change in the law relative to accord and 
satisfaction was intended. In addition, section 1-103 of the UCC "indicates the 
continued applicability to commercial contracts of all supplemental bodies of 
law except insofar as they are explicitly displaced by" the particular provisions 
of the UCC.” Since UCC section 1-207 does not explicitly supersede the 
common law principles relating to accord and satisfaction no inference should 
be drawn that it does so. Furthermore, the very important principle of good 
faith embodied in UCC section 1-203, is impinged upon by giving a creditor 
the power to make a unilateral change in his debtor’s offer of settlement: 


... the concept of good faith is, but a particular example of the basic 
purpose of contract law, to give effect to the reasonable expectations 
of the contracting parties,.... It is unfair to the party who writes the 
check thinking that he will be spending his money only if the whole 


intended to destroy the ability of parties to enter into binding settlements after all 
performance other than payment has been completed... . 


2 A. Squillante & J. Fonseca, Williston on Sales, § 12-3 (4th ed. 1974, Supp. April, 1990) states: 
It is a mistake to equate UCC § 1-207, which permits the parties to reserve their rights 


to a performance with the doctrine of accord and satisfaction, which doctrine usually 
deals with post performance money obligations. 


"6 A. Corbin, supra note 6, at 506. 


®UCC § 1-103, Official Comment 1. 
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dispute will be over, to allow the other party, knowing of that 
reasonable expectation, to weasel around the deal by putting his own 
markings on the other person’s checks.” 


Indeed, William D. Hawkland asserts in his commentary on the UCC that one 
reason, under traditional contract law, for finding an accord and satisfaction 
to have been effectuated where a creditor has cashed a conditional check is 
"because any other result would make the creditor a tortfeasor."“ 

At this point in time only four states clearly espouse the view that section 
1-207 allows words of protest to defeat what would otherwise have been an 
accord and satisfaction.'* One state is divided on the issue.’* One state has 


6 A. Corbin, supra note 6, at 506-07. It might be added that while the UCC eliminates the 
need for consideration in connection with a settlement effectuated by a conditional payment 
check (see UCC § 3-408, Official Comment 2), and by implication perhaps also the need for any 
dispute based upon such need (see R. Anderson, supra note 5, at § 3-408:37), the requirement 
of good faith, as well as the overriding purposes of the Act, require the presence of a bona fide 
dispute for the effectuation of an accord and satisfaction. This is true for several reasons. First, 
a dispute puts the creditor on notice so that the payment may not be accidentally processed in 
a routine manner. Second, and more importantly, a good faith dispute furnishes a reason for 
compromising, or failing to pay according to the original agreement, an indebtedness otherwise 
valid on its face. This latter reason coincides with the very important requirement of "full 
payment promptly" imposed by the Act and this Department’s regulations. See 7 U.S.C. § 
499b(4) and 7 C.F.R. § 46.2(aa). 


“1 W. Hawkland, Uniform Commercial Code Series, § 1-207:02, at 197. Hawkland quotes 
the following official comment on § 420 of the first Restatement on Contracts: 


(t)he effect of the creditor’s assent to receive what the debtor offers cannot be 
overcome by a statement, even though made contemporaneously with his acceptance, 
that he does not forego or entirely forego his preexisting claim. The acceptance would 
be tortious unless the debtor’s terms are assented to, and the creditor is not allowed to 
assert that he is a tortfeasor, when his acceptance can be given an effect involving no 
legal wrong. Jd. at 198. 


The states are as follows: 

Missouri - Majestic Bldg. Material Corp. v. Gateway Plumbing, Inc., 694 S.W.2d 762 (Mo. 
App. 1985); 

New York - Horn Waterproofing Corp. v. Bushwick Iron & Steel Co., Inc., 66 N.Y.2d 321, 497 
N.Y.S.2d 310, 488 N.E.2d 56, 41 UCC Rep. Serv. 1591 (1985), Aguiar v. Harper & Row Publishers, 
Inc., 452 N.Y.S.2d 519 (1982), Braun v. C.E.P.C. Distributors, Inc., 433 N.Y.S.2d 447 (1980), 
Kroulee Corp. v. A. Klein & Co., 426 N.Y.S.2d 206 (1980), and Lange-Finn Construction Co. v. 
Albany Steel & Iron Supply Co., 403 N.Y.S.2d 1012 (1978); 
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discussed the issue, but arrived at no clear position.'? Courts in nineteen 
states have held that a restrictive endorsement will not defeat an accord and 
satisfaction under section 1-207." 


Ohio - AFC Interiors v. DiCello, 46 Ohio St. 3d 1, 544 N.E.2d 869, 9 UCC Rep. Serv. 118 
(1989); and 
South Dakota - Scholl v. Tallman, 247 N.W.2d 490 (S.D. 1976). 


'6Florida - Miller v. Jung, 361 So. 2d 788 (Fla. App., 2d Dist., 1978), held that section 1-207 
permitted a creditor to avoid an accord and satisfaction, whereas Eder v. Yvette B. Gervey 
Interiors, Inc., 407 So. 2d 312 (Fla. App., 4th Dist., 1981), and Yelen v. Cindy’s, Inc., 386 So. 2d 
1234 (Fla. App., 3rd Dist., 1980) held that an accord and satisfaction would not be prevented, 
acknowledging the contrary ruling of the Miller case. 


“Alabama - Bivins v. White Dairy, 378 So. 2d 1122 (Ala. App. 1979). The words which 
accompanied the endorsement of the check, “with out recourse," were not an explicit reservation 
of rights under § 1-207. The Court stated that the traditional rule was "the general rule." 
However, the Court also stated that it "should not be understood as holding that 1-207 is 
necessarily precluded in all instances from application in cases of this nature." 


"The states are as follows: 

Alaska - Air Van Lines, Inc. v. Buster, 673 P.2d 774 (Alaska 1983). Danac, Inc. v. Gudeneau 
& Co., Inc., 751 P.2d 947 (Alaska 1988); 

California - Connecticut Printers, Inc. v. Gus Kroesen, Inc., 134 Cal. App. 3rd 54, 184 Cal. 
Rptr. 436, 34 UCC Rep. Serv. 1 (Cal. App., 1st Dist., 1982); Thompson v. Williams, 211 Cal. App. 
3rd 566, 259 Cal. Rptr. 518 (Cal. App., 2nd Dist., 1989) where the Court stated that the 
traditional rule "continues to be the law of this state.". However, the California legislature, in 
1987, adopted a new section of the Civil Code which allows the avoidance of an accord and 
satisfaction by a creditor who "protests against accepting [a] tender in full payment by striking 
out or otherwise deleting that notation. . . ." (See West’s Ann. Cal. Civ. Code § 1526). The 
statute makes no reference to UCC § 1-207, and though it apparently makes California law 
coincide in effect with at least the spirit of the New York interpretation of 1-207, it does not 
disturb the California Appellate Court’s interpretation of that section. 

Colorado - Anderson v. Rosebrook, 737 P.2d 417, 3 UCC Rep. Serv. 2d 1312, (Colo. 1987); 

Connecticut - County Fire Door Corp. v. C. F. Wooding Co., 202 Conn. 277, 520 A.2d 1028, 
3 UCC Rep. Serv. 2d 1 (1987); 

Georgia - American Food Purveyors, Inc. v. Lindsey Meats, Inc., 153 Ga. App. 383, 265 S.E.2d 
325 (1980). Rhone v. State Auto Mut. Ins. Co., 8S8 F.2d 1507, 7 UCC Rep. Serv. 2d 357 (11th Cir. 
1988); 

Kansas - Weidensaul v. Greenhouse Restaurant of Laurence, Inc., 13 Kan. App. 2d 95, 762 
P.2d 196, 7 UCC Rep. Serv. 2d 360 (Ct. of App. 1988); 

Maine - Stultz Electric Works v. Marine Hydraulic Engineering Co., 484 A.2d 1008 (Me. 1984); 
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The complainant is a resident of New York and accepted and cashed the 
conditional check in New York. The respondent is a resident of the District 
of Columbia and made out the conditional payment check in the District of 
Columbia. The produce was shipped from New York to the District of 
Columbia and accepted there by respondent. New York is one of the 
minority states which has ruled that section 1-207 empowers creditors with the 
ability to void a conditional offer by use of words of protest. The District of 
Columbia has not ruled on the issue, but we assume that if confronted with 
the question it would follow the majority rule. 

The operative and empowering law applicable in these proceedings is 
federal law as embodied in section 2 of the Act. Most frequently, and in the 
present case, the relevant words of section 2 are those making it: 


. . .unlawful in or in connection with any [perishable produce] 
transaction in interstate or foreign commerce— 


Michigan - DMI Design & Manufacturing, Inc. v. ADAC Plastics, Inc., 418 N.W.2d 386, 5 UCC 
Rep. Serv. 2d 1274 (Mich. 1987); 

Nebraska - Cass Constr. Co. v. Brennan, 222 Neb. 69, 382 N.W.2d 313, 42 UCC Rep. Serv. 
1591 (Neb. 1986); 

New Jersey - Chancellor, Inc. v. Hamilton Appliance Co., 175 N.J. Super. 345, 418 A.2d 1326 
(1980); 

North Carolina - Brown v. Coastal Truckways, Inc., 44 N.C. App. 454, 261 S.E.2d 266, 28 
UCC Rep. Serv. 3 (1980). Barber v. White, 46 N.C. App. 110, 264 S.E.2d 385, 30 UCC Rep. Serv. 
18 (1980); 

Oregon - Les Schwab Tire Centers of Oregon, Inc. v. Ivory Ranch, Inc., 664 P.2d 419 (Or. App. 
1983); 

Pennsylvania - KCF Const., Inc. v. Amper, 131 Pitts. LJ. 405, 36 UCC Rep. Serv. 369 (Pa. Ct. 
Comm. PI., 1983); 

Texas - Hixson v. Cox, 633 S.W.2d 330 (Tex. App. Dallas 1982); 

Utah - Marton Remodeling v. Jensen, 706 P.2d 607, 42 UCC Rep. Serv. 54, (Utah 1985) 

Virginia - John Grier Const. Co. v. Jones Welding & Repair, Inc., 383 S.E.2d 719, 9 UCC Rep. 
Serv. 2d 1214 (Va. 1989); 

Washington - State Dept. of Fisheries v. J-Z Sales Corp., 25 Wash. App. 671, 610 P.2d 390 
(1980); 

Wisconsin - Flambeau Products Corp. v. Honeywell Information Systems, Inc., 116 Wis. 2d 95, 
341 N.W.2d 655, 37 UCC Rep. Serv. 1441 (1984);and 

Wyoming - Jahn v. Burns, 593 P.2d 828 (Wyo. 1979). 
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(4) For any commission merchant, dealer, or broker to ... fail, 
without reasonable cause, to perform any specification or duty, express 
or implied, arising out of any undertaking in connection with any such 
transaction; 


Having said this, however, the importance of state law must not be 
overlooked. Indeed it is correct to say that while the substantive law has, in 
every state, been altered somewhat by the Federal Act and Regulations, the 
basic law applicable in both the federal reparation forum, and any state forum 
considering the same substantive questions, is state law. In a recent decision 
we stated: 


The Uniform Commercial Code as embodied in the law of the several 
states is applicable in these proceedings as modified by the Federal Act 
and Regulations issued thereunder. However, this reparation forum 
does not directly apply State law as is done in diversity cases. Rather, 
the Act is viewed as subsuming relevant State law. The last sentence 
of section 15 of the Act states: 


This Act shall not abrogate nor nullify any other statute, 
whether State or Federal, dealing with the same subjects of this 
Act; but, it is intended that all such statutes shall remain in full 
force and effect except insofar only as they are inconsistent 
herewith or repugnant hereto. 


The last sentence of section 15 has been interpreted by many U. S. 
Courts of Appeals to mean that the basic substrata of law governing 
perishable transactions is the law of sales as established by statute, and 
under the common law, in applicable State jurisdictions. The PACA 
prevails only where State law is inconsistent therewith. However, State 
law is applicable where the Federal law and regulations issued 
thereunder are silent. Accordingly, when section 2 says that "itshall be 
unlawful in or in connection with any transaction in interstate or 
foreign commerce ... for any commission merchant, dealer, or broker 
to ... fail, without reasonable cause, to perform any specification or 
duty, express or implied, arising out of any undertaking in connection 
with any such transaction .. .,"the nature of the duty, express or 
implied, as well as the reasonableness of the cause for failure to 
perform the duty is to be informed by the underlying State law of sales, 
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to the extent the Act or Regulations have not spoken on the point in 
a contrary manner. The case which has dealt with this and ancillary 
issues in the most thoughtful and extensive manner is Rothenberg v. H. 
Rothstein & Sons, 183 F.2d 524,21 A.L.R.2d 832 (3rd Cir. 1950).'? 


Section 15 of the Act provides, in part: 


The Secretary may make such rules, regulations, and orders as may 
be necessary to carry out the provisions of this Act,... 


It cannot be doubted that the Secretary can by regulation specify the 
substantive law which will be applicable to the perishable industry. A 
longstanding illustration of this is the suitable shipping condition rule 
applicable in f.o.b. sales.” This rule was a part of the Department’s 
regulations in the early 1940’s.” Yet Williston, writing in 1948”, after 
setting forth a few English and American cases which embodied the essence 
of the suitable shipping condition rule, stated: 


... it is generally true that "In the sale of perishable property there is 
no implied warranty that it will continue sound or merchantable for a 
definite period, or any period after delivery [to the carrier]." (citing 
cases from several American jurisdictions.) 


Salinas Lettuce Farmers Cooperative v. Ag-West Growers, Inc., PACA Docket R-90-221, 
decided March 15, 1991,50 Agric. Dec. 984 (1991). 


The Regulations (7 C.F.R. § 46.43(i)) in relevant part, define f.o.b.as meaning “that the 
produce quoted or sold is to be placed free on board the boat, car, or other agency of the 
through land transportation at shipping point, in suitable shipping condition ...,and that the 
buyer assumes all risk of damage and delay in transit not caused by the seller irrespective of how 
the shipment is billed.” Suitable shipping condition (7 C.F.R. § 46.43(j))is defined, in relevant 
part, as meaning, "that the commodity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon between the parties.” 


"See Wenatchee-Beebe Orchard Company v. Ben E. Keith Company, | Agric. Dec. 191 (1942). 


1 S. Williston, Sales, § 245 (rev. ed. 1948). 
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Thus, the Department’s regulations (of which Williston was obviously and 
understandably ignorant) had taken what was apparently a minority position, 
and made it the law of every state in regard to interstate transactions within 
the produce industry. While it is possible that a similar solution to the split 
in state authority in regard to accord and satisfaction may be forthcoming,” 
the Secretary has not yet issued such regulations. We must therefore, 
consider the question of what law is applicable to the facts of this case, in the 
absence of such regulations. While this might be deemed to be a situation 
where resort should be had to federal common law,” we think that the 
adoption of a federal rule is more appropriately left to regulation. 

After quoting the last sentence of Section 15 of the Act, and stating that 
"[iJnconsonance with this view it has ben held that the act ‘was not intended 
to repeal the law of sales or to destroy the rights and liabilities of the 
contracting parties thereunder,’" (citing Le Roy Dyal Co. v. Allen, 161 F.2d 152 
(4th Cir. 1947)) the Court in Rothenberg stated: 


There can be little doubt that uniformity in regard to this issue would facilitate the 
settlement of disputes within the interstate perishable produce industry, and would allow those 
participating in interstate produce transactions to have greater certainty as to their implied duties 
under section 2 of the Act. In United States v. Yazell, 382 U.S. 341, 356 (1966) the Court 
observed that: 


Generally, in the cases applying state law to limit or condition the enforcement of 
a federal right, the Court has insisted that the state law is being ‘adopted’ as the federal 
rule. Even so, it has carefully pointed out that this theory would make it possible to 
‘adopt’ as operative ‘federal’ law, differing laws in the different states, depending upon 
the state where the relevant transaction takes place. Citing Clearfield Trust Co. v. United 
States, 318 U.S. 363, 367, (1943). 


The Court then added that: 


The Court observed in Clearfield that the difficulty of determining which state rule to 
apply could be a persuasive argument in favor of a federal rule. 


In Uriev. Thompson, 337 U.S. 163,(1948), where the Federal Employer’s Liability Act made 
an “injury” resulting from "negligence" compensable, but did not define either term, such terms 
were held to be defined by federal common law, and Erie R. Co. v. Tompkins, 304 U.S. 64, (1938) 
was stated to have no application. The determination of when federal common law should be 
applied is fraught with uncertainty. See the extensive discussion in 1A J. Moore, Federal 
Practice, §§ 0.318- 0.323 (2d ed. 1990). 
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It follows, therefore, that while the validity of contracts to sell 
perishable agricultural commodities in interstate commerce is to be 
determined by the federal act and the regulations issued under it to the 
extent that they are applicable, the law of the state the rules of which 
would be applicable under the conflict of laws continues to be 
applicable to the determination of the question of validity to the extent 
that the federal act and regulations do not provide a rule for its 
solution.” 


In order to decide whether the New York interpretation of UCC section 
1-207 is applicable in this case, a determination must first be made as to what 
choice of law rule should be utilized. While it has clearly been held that "a 
failure of a federal court in a diversity of citizenship case to follow the forum’s 
conflict of laws rule ‘would do violence to the principle of uniformity within 
a state’ upon which Erie R. Co. v. Tompkins . . . was based . . .,"™the 
United States Supreme Court has never decided the question whether a 
federal court faced with a conflict of laws problem in determining a federal 
matter should apply its own choice of law rule or that of the forum state.”’ 
However the Court finally rules on the issue, it would seem that this 
administrative forum is forced by the statutory structure of the process for 
enforcing its orders to adopt its own choice of law rules. This is true because 
there is no forum state, and suits to enforce the orders of the Secretary may 
be brought in the United States District Court for the district where the party 
seeking enforcement resides or in the district where the party against whom 
the order runs has his principal place of business.” Although in the ensuing 
suit "the findings and orders of the Secretary shall be prima facie evidence of 
the facts therein stated," it is evident that the action in the district court is a 
trial de novo based on the pleadings before the Secretary.” Either district 
court could then apply the choice of law rules of the state where it sits, but we 


5Rothenberg v. Rothstein & Sons, 183 F.2d 524,526 (3rd Cir. 1950). 

°D’Oench, Duhme & Co. v. Federal Deposit Insurance Corporation, 315 U.S. 447,455 (1942). 
27See 1A J. Moore, Federal Practice, § 0.325 (2d ed. 1990). 

*7 U.S.C. 499g(b). 


71d. Compare paragraph (c) of the same section. 
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have no way of knowing ahead of time where that will be. In any event, 
although we deem ourselves to be selecting our own choice of law rule, we 
will moot the question to some degree by choosing the choice of law rule 
contained in section 1-105 of the Uniform Commercial Code which is of 
course, broadly speaking, the choice of law rule of both the District of 
Columbia and of New York.” 

The Uniform Commercial Code adopts the test of “appropriate relation" 
where the parties have not agreed in advance as to what law will govern.”' 
Official Comment 3 states in part that “[w]Jhere a transaction has significant 
contacts with a state which has enacted the Act and also with other 
jurisdictions, the question what relation is ‘appropriate’ is left to judicial 
decision.” "[A]ppropriate relation" has been stated to have the same meaning 
as "significant contacts,"** and we believe that in the present context the 


approach of the second Restatement of Conflict of Laws is the same as 


*The choice of law rule expressed in UCC § 1-105 allows for a very wide range of judicial 
discretion in its application to any given situation. It is evident therefore, that the UCC choice 
of law rule as interpreted and applied by the courts of either New York or the District of 
Columbia might yield a different result than that adopted herein. 


"UCC § 1-105(1). 


"General Electric Credit Corp. v. R. A. Heintz Constr. Co.,302 F. Supp 958, 962 (1969). 
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intended by the UCC and should guide us in our choice of law.” Section 
212 provides in relevant part that: 


(2) A contract is discharged without performance by a subsequent 
agreement of the parties which is intended to result in such a discharge 
and would have such an effect under the law which, with respect to that 
issue, governs the subsequent agreement under the rules of §§ 187- 
188.™ 


Only section 188, which deals with the situation where the parties have not 
themselves made a choice of law, is relevant here: 


(1) The rights and duties of the parties with respect to an issue in 
contract are determined by the local law of the state which, with 
respect to that issue, has the most significant relationship to the 
transaction and the parties under the principles stated in § 6. 


(2) In the absence of an effective choice of law by the parties (see § 
187), the contacts to be taken into account in applying the principles of 
§ 6 to determine the law applicable to an issue include: 


See In re Merritt Dredging Company, Inc., 839 F2d 203, 206-07 (4th Cir. 1988) where, 
referring to UCC § 1-105, it was stated: 


The majority of courts ...has defined “appropriate relation” in accord with the 
dominant trend in modern conflict of laws analysis, under which the law of the state 
with the "most significant relationship” to the matter at issue is applied .... Because, 
the most significant relationship test best promotes the UCC’s policies of uniformity and 
predictability, see Note, Conflicts of Laws and the “Appropriate Relation" Test of Section 
1-105 of the Uniform Commercial Code, 40 Geo. Wash. L. Rev. 797, 804-07 (1972), and 
thereby most effectively facilitates interstate commercial relations, we use it to 
determine whether the charter party bears an “appropriate relation” to South Carolina. 
See Restatement (Second) of Conflict of Laws § 6 comment d (1971) .. . "[cJhoice-of- 
law rules, among other things, should seek to further harmonious relations between the 
states and to facilitate commercial intercourse between them." 


The Court proceeded to apply the principles enumerated in § 6 of the Restatement (Second) of 


Conflict of Laws to select South Carolina law over that of Louisiana which had not adopted the 
applicable article of the UCC. 


“Restatement (Second) of Conflict of Laws § 212 (1971). 
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(a) the place of contracting, 

(b) the place of negotiation of the contract, 

(c) the place of performance, 

(d) the location of the subject matter of the contract, and 


(e) the domicil, residence, nationality, place of incorporation and 
place of business of the parties. 


These contacts are to be evaluated according to their relative 
importance with respect to the particular issue. 


35 


The difference between, and interrelationship of, the "significant relationship" 
test of subsection (1) and the "contacts" test of subsection (2) is elucidated in 
the comments to subsection (2): 


... the forum, in applying the principles of § 6 to determine the state 
of most significant relationship, should give consideration to the 
relevant policies of all potentially interested states and the relative 
interests of those states in the decision of the particular issue. The 
states which are most likely to be interested are those which have one 
or more of the . . . contacts [listed in subsection (2)] with the 
transaction or the parties. . . .* 


Section 6 on "Choice-of-Law Principles" provides as follows: 


(1) A court, subject to constitutional restrictions, will follow a statutory 
directive of its own state on choice of law. 


Id. § 188 (1) & (2). 


Id. at p. 579. 
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(2) When there is no such directive, the factors relevant to the choice 
of the applicable rule of law include 


(a) the needs of the interstate and international systems, 

(b) the relevant policies of the forum, 

(c) the relevant policies of other interested states and the 
relative interests of those states in the determination of the 
particular issue, 

(d) the protection of justified expectations, 


(e) the basic policies underlying the particular field of law, 


(f) certainty, predictability and uniformity of result, and 


(g) ease in the determination and application of the law to be 
applied.*’ 


Factors (a) and (f) combine to favor the traditional accord and satisfaction 
rule. The judicial holdings of the vast majority of jurisdictions that have 
considered the question, as well as the overwhelming trend of decision points 
the way to uniformity only in that direction. Moreover, uniformity answers to 
the needs of the interstate system involving the interstate shipment of 
perishables. Factors (b) and (e) are met only by the traditional rule. The 
underlying field of law, accord and satisfaction, is decimated by any other 
approach, and the policy of this forum, informed as it must be by the basic 
purposes of the Act, favor the promotion of the settlement of disputes 
concerning the interstate shipment of perishables.* Factor (c) favors the 
traditional view since not only do the states other than those espousing the 


Id. § 6. 


*The Rules of Practice (7 C.F.R. § 47.1 et seq.) governing proceedings under the Act have, 
since 1945, required that administrative personnel make “an effort to effect an amicable or 
informal adjustment . . ." (/d. § 47.3(b)(2)), and it has been stated that ".. . failure to provide 
for such efforts in the regulations and in fact would be gross administrative negligence.” See 10 
Harl, Agricultural Law, § 72.10[2][cJat note 41. 
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minority view have legitimate policy reasons for their view, but they also have 
an interest in seeing that offers sent by their citizens to citizens of other states 
not be subject to unilateral change so as to entrap their citizens into an 
“agreement” to which they never agreed. Factor (d) goes to the heart of the 
reason for favoring the traditional view, namely, because only by affirming 
such view can the objective expectations of the parties be protected.” We 
will discuss factor (g) after discussing “the contacts to be taken into account 
in applying the principles of § 6 to determine the law applicable to” the issue 
at hand. 

Section 188 states, after listing the possible contacts to be taken into 
account in applying the principles of section 6, that "[t]hese contacts are to be 
evaluated according to their relative importance with respect to the particular 
issue." In the context of deciding the present accord and satisfaction issue 
relative to interstate perishable transactions, we do not think that the first four 


*The comments to § 188 of the Restatement (Second) of Conflict of Laws state in part: 


The principles stated in § 6 underlie all rules of choice of law and are used in 
evaluating the significance of a relationship, with respect to the particular issue, to the 
potentially interested states, the transaction and the parties. ... 


. .. the protection of the justified expectations of the parties is of considerable 
importance in contracts whereas it is of relatively little importance in torts. ... In 
situations where the parties did not give advance thought to the question of which 
should be the state of the applicable law, or where their intentions in this regard cannot 
be ascertained, it may at least be said, subject perhaps to rare exceptions, that they 
expected that the provisions of the contract would be binding upon them. 


The need for protecting the expectations of the parties gives importance in turn to 
the values of certainty, predictability and uniformity of result. For unless these values 
are attained, the expectations of the parties are likely to be disappointed. 


Protection of the justified expectations of the parties by choice-of-law rules in the 
field of contracts is supported both by those factors in Subsection (2) of § 6 which are 
directed to the furtherance of the needs of the parties and by those factors which are 
directed to implementation of the basic policy underlying the particular field of law. 
Protection of the justified expectations of the parties is the basic policy underlying the 
field of contracts. (pp. 576-77). 
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contacts are important.” None of these contacts is fundamentally relevant 
to the underlying policy issues which should determine whether an essentially 
interstate contract should be deemed valid.*' The last contact furnishes 
sufficient contact with the District of Columbia for us to choose the law of 
that jurisdiction as controlling of the parties herein. Factor (g) under section 
6 is served by this determination because our rule is easily applied in future 
cases without any complicated analysis of the facts to determine where an 
accord did or did not take place. In the future, only when the parties are 
both, at the time of the attempted accord, residents of states which have 
adopted the minority view, will we deem it appropriate to apply the minority 


“As Weintraub points out in his commentary (R. Weintraub, Commentary on the Conflict 
of Laws § 7.3D (2nd ed. 1980)), it was not intended by the writers of the Restatement that 
contacts be counted: 


The great merit of section 188 is that it is consistent with the type of functional 
conflicts analysis that begins by focusing on the particular domestic rules of contract law 
in putative conflict and on their underlying purposes. In fact, section 188 invites this 
process of inquiry into substantive contract policies. The section states that the 
enumerated "contacts are to be evaluated according to their relative importance with 
respect to the particular issue." Despite this wise injunction, there is grave danger that 
section 188 willbe interpreted to direct the counting of physical contacts with the parties 
and with the transaction and the awarding of the palm to the state with the "most" 
contacts. 


‘tw. . a contact can be considered to be ‘significant’ only in terms of its relevance to a 


specific domestic law and the policies underlying that law." Id. § 7.3D at 367. 


“it is common for American Conflicts scholars to refer to contracts as the most complex 
and confused area of choice-of-law problems." (/d. § 7.1.at 348.). "Experience has shown that 
this large and complicated area cannot adequately be handled by a few single rules. What is 
needed instead is a large number of rules that are each directed to a relatively narrow situation. 
Experience to date is not sufficient to permit the formulation of many such rules at the present 
time. The task of doing so must be left to the future. These rules will have to be developed on 
a case-to-case basis ...."(Reese, Conflict of Laws and the Restatement Second, in Perspectives 
on Conflict of Laws: Choice of Law (J. Martin ed. 1980)). Ifa rule is to be derived from the 
holding herein, it might be stated as follows: Where a jurisdiction by its statutory law or judicial 
interpretation thereof substantially undercuts an essential element of contract such as the 
legitimate expectation of the parties or manifested mutual assent and by so doing impinges on 
the requirement of good faith, the forum jurisdiction, in making a choice of law, should seek to 
limit the reach of the undercutting statute or interpretation to the citizens of that jurisdiction 
which passed the statute or rendered the interpretation. 
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In view of the foregoing discussion, we find that the “wordsof protest" with 
which complainant endorsed the check tendered in full satisfaction of the 
disputed claim were ineffective. Complainant’s acceptance of the check 
accomplished an accord and satisfaction of its claim against respondent. The 
complaint should be dismissed. 


Order 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 





MCQUEEN BROTHERS PRODUCE CO. 
50 Agric. Dec. 1067 


PERISHABLE AGRICULTURALCOMMODITIES ACT 


MISCELLANEOUS ORDERS 


In re: JAMES D. MILLIGANand CO.,INC.,a/t/a SEGUIN PRODUCE and 
PROCESSING. 

PACA Docket No. D-89-538. 

Removal of Stay Order filed January 14, 1991. 


Edward M. Silverstein, for Complainant. 
Marc E. Miller, Washington, D.C., for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


The stay order previously issued in this proceeding pending the outcome 
of proceedings for judicial review is hereby lifted. The order previously filed 
on February 15, 1990, shall become effective on the 30th day after service of 
this order on respondent. 


In re: MCQUEEN BROTHERS PRODUCE CO. 
PACA Docket No. 2-6956. 
Removal of Stay Order filed February 6, 1991. 


Andrew Y. Stanton, for Complainant. 
Leroy W. Gudgeon, Northfield, IL, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


The stay order previously issued in this proceeding pending the outcome 
of proceedings for judicial review is hereby lifted. The order previously filed 
on September 8, 1988,shall become effective on the 30th day after service of 
this order on respondent. 
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In re: EAST COAST BROKERS & PACKERS, INC. 
PACA Docket No. D-90-536. 
Amendment of Decision and Order filed February 25, 1991. 


Andrew Y. Stanton, for Complainant. 
Scott A. Stichter, Tampa, FL, for Respondent. 
Amendment of Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


On November 28, 1990,I entered a decision without hearing. It was in 
response to complainant’s motion and was based upon consideration of all 
pleadings filed in this proceeding. In particular, it was based upon 
respondent’s answer which admitted al of the material allegations of the 
complaint which under pertinent law and departmental policy, required the 
publication of a finding that respondent committed willful, flagrant and 
repeated violations of 7 U.S.C. § 499b. 

On January 30,1991,complainant moved for a technical amendment of my 
decision to change an inadvertent and obvious error respecting the year in 
which the failures to make full payment promptly had occurred. A copy of 
the motion was served upon respondent in accordance with the Uniform Rules 
of Practice and the time for filing a response has now expired. 

FOR GOOD CAUSE SHOWN, complainant’s motion is granted and the 


decision I issued on November 28, 1990, is hereby amended to correctly 
specify the period when respondent failed to make full payment promptly to 
be October_15, 1988 through October 26, 1988, instead of October 15, 1990 
through October 26, 1990. 


[This Amendment of Decision and Order became final April 8, 1991.- 
Editor] 


In re: TWO J’S PRODUCE OF MISSOULA, INC. 
PACA Docket No. D-91-512. 
Withdrawal of Notice to Show Cause filed March 1, 1991. 


Andrew Y. Stanton, for Complainant. 
Jack Tuholske, Missoula, MT, for Respondent. 
Withdrawal issued by Victor W. Palmer, Chief Administrative Law Judge. 


Respondent withdrew its license application by letter dated February 27, 
1991, which has been made part of the official file of the proceeding. 
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Thereupon, complainant, on February 27, 1991, filed a status report in which 
it withdraws its notice to show cause. 

The Hearing Clerk is hereby directed to note the fact that the notice to 
show cause has been withdrawn and conclude this proceeding on that basis. 


In re: TWO J’S PRODUCE, INC. 
PACA Docket No. D-91-511. 
Withdrawal of Notice to Show Cause filed April 23, 1991. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Withdrawal issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon Complainant’s motion, the Notice to Show Cause in the above- 
entitled proceeding is hereby withdrawn. 


In re: JOE PHILLIPS & ASSOCIATES, INC. 
PACA Docket No. D-88-545. 
Removal of Stay Order filed May 22, 1991. 


Andrew Y. Stanton, for Complainant. 
Jan Lawrence Zagarac, Fresno, CA, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


The stay order previously issued in this proceeding pending the outcome 
of proceedings for judicial review is hereby lifted. The order previously filed 
on April 21, 1989 (amended on May 16, 1989), shall become effective on the 
30th day after service of this order on respondent. 
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DEFAULT DECISIONS 


In re: EAST COAST BROKERS and PACKERS, INC. 
PACA Docket No. D-90-536. 
Decision and Order filed November 28, 1990. 


Admission of material allegations of complaint - Failure to pay renewal fee - failure to pay 
promptly. 


Andrew Y. Stanton, for Complainant. 
Scott A. Stichter, Tampa, FL, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "PACA", instituted by a complaint filed on May 1, 1990, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period October 15, 1990, through October 26, 1990, respondent 
purchased, received and accepted, in interstate and foreign commerce, from 
one sellers, Gonzales Packing Company, eight lots of tomatoes, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balances thereof in the total amount of 
$119,439.50. Complainant further alleged that such actions were willful, 
flagrant and repeated violations of section 2 of the PACA, and requested that 
a finding be issued of the commission of such willful, flagrant and repeated 
violations, and that such finding be published. 

Respondent has filed an answer in which it, in effect, admitted the 
allegations of the complaint. Respondent has also filed a bankruptcy petition 
in which it admitted the allegations of the complaint. Therefore, upon the 
motion of the complainant for the issuance of a decision without hearing, the 
following decision is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 CFR § 1.139). 
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Findings of Fact 


1. Respondent, East Coast Brokers and Packers, Inc., is a corporation 
whose address is 1400 West Haines Street, Plant City, Florida 34289. 

2. Pursuant to the licensing provisions of the PACA, license number 
851259 was issued to respondent on June 4, 1985. This license terminated on 
June 4, 1989, pursuant to section 4(a) of the PACA (7 U.S.C. § 499d(a)), 
when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in Complainant’s Motion for Decision Without 
Hearing, during the period October 15, 1990, through October 26, 1990, 
respondent purchased, received and accepted, in interstate and foreign 
commerce, from one sellers, Gonzales Packing Company, eight lots of 
tomatoes, all being perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $119,439.50. 


Conclusions 


Respondent has admitted in its answer and its bankruptcy petition that it 
failed to make payment for purchases of produce, as alleged in the complaint. 
Respondent’s admitted failures to make payment constitute willful, flagrant 
and repeated violations of section 2 of the PACA (7 U.S.C. § 499b). 
Accordingly, the following Order is issued. 


Order 


A finding is made that respondent has committed willful, flagrant, and 
repeated violations of Section 2 of the PACA 
(7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings thirty-five days 
after service hereof, unless appealed to the Secretary by a party to the 
proceeding within thirty days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 CFR §§ 1.139and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 7, 1991.-Editor] 
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PLEMMONS and IRVIN WHOLESALEPRODUCE, INC. 
PACA Docket No. D-90-564. 
Decision and Order filed November 28, 1990. 


Failure to file answer - Failure to pay promptly. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on September 10, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period February 1989 through September 1989, respondent 
purchased, received and accepted, in interstate and foreign commerce, from 
37 sellers, 130 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $421,593.95. 


A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 CFR § 1.139). 


Findings of Fact 


1. Respondent, Plemmons & Irvin Wholesale Produce, Inc., is a 
corporation whose address is 400 W. 27th Street, Winston-Salem, North 
Carolina 27105. 

2. Pursuant to the licensing provisions of the PACA, license number 
185930 was issued to respondent on 
April 22, 1960. This license terminated on April 22, 1990, pursuant to section 
4(a) of the PACA (7 U.S.C. § 499d(a)), when respondent failed to pay the 
required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period February 1989 through September 1989, respondent purchased, 
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received and accepted, in interstate and foreign commerce, from 37 sellers, 
130 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $421,593.95. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
130 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant, and 
repeated violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 


Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139and 1.145 of the 
Rules of Practice (7 CFR §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 7, 1991.-Editor] 
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In re: GREAT PLAINS MARKETING, INC. 
PACA Docket No. D-90-556. 
Decision and Order filed November 28, 1990. 


Failure to file answer - Failure to pay promptly. 


Edward M. Silverstein, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on August 3, 1990, by 
the Acting Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period May through October 1989, respondent 
purchased, received and accepted, in interstate and foreign commerce, from 
19 sellers, 107 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $424,680.25. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Great Plains Marketing, Inc., is a corporation, whose 
address is c/o Jerry D. Gray, 333 Wichita Drive, Norman, Oklahoma 73071. 

2. Pursuant to the licensing provisions of the Act, license number 840738 
was issued to respondent on March 22, 1989. This license was renewed 
annually but terminated on March 22, 1990, pursuant to Section 4(a) of the 
Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required annual 
renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period May through October 1989, respondent purchased, received and 
accepted in interstate and foreign commerce, from 19 sellers, 107 lots of fruits 
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and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $424,680.25. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
107 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 


service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 8, 1991.-Editor] 
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In re: OWEN PRODUCE, INC. 
PACA Docket No. D-89-524. 
Decision and Order filed December 4, 1990. 


Admission of material allegations of complaint - Failure to pay promptly. 


Jane McCavitt, for Complainant. 
Paul Musselwhite, Radcliff, KY, for Respondent. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on April 18, 1989, by 
the Acting Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period May 1988 through November 1988, 
respondent purchased, received and accepted, in interstate and foreign 
commerce, from 19 sellers, 221 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balances thereof in the total amount of 
$515,546.55. 

A copy of the complaint was served upon respondent which complaint has 
been answered on June 29, 1989. In the answer respondent admitted that it 
owed sellers for produce as alleged in the complaint, but denied that it failed 
to pay without reasonable cause and that its failure to pay constituted willful, 
flagrant and repeated violations. Respondent also admitted that it filed a 
voluntary petition in Bankruptcy pursuant to Chapter 11 of the Bankruptcy 
Code (11 U.S.C. § 1101 et seq.) on October 24, 1988. In addition, respondent 
filed in Chapter 7 of the Bankruptcy Code on February 28, 1989. The 
respondent’s answer constitutes an admission of all the material allegations of 
fact contained in the complaint pursuant to Section 1.136 of the Rules of 
Practice (7 U.S.C. § 1.136). Complainant moved for the issuance of a 
Decision, pursuant to Section 1.139 of the Rules of Practice (7 C.F.R. § 
1.139). Therefore,the following Decision and Order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice 
(7 C.F.R. § 1.139). 
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Findings of Fact 


1. The mailing address of respondent, Owen Produce, Inc., is 211 Locust 
Grove Road, Elizabethtown, Kentucky 42701. 

2. Pursuant to the licensing provisions of the Act, license number 701015 
issued to respondent on January 22, 1970. This license was renewed annually, 
but terminated on January 22, 1990 pursuant to Section 4(a) of the Act (7 
U.S.C. § 499d(a)) when respondent failed to pay the required annual license 
fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period May 1988 through November 1988 respondent purchased, received and 
accepted in interstate and foreign commerce, from 19 sellers, 221 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $515,546.55. 

4. On October 24, 1988, Respondent filed a voluntary petition under 
Chapter 11 of the Bankruptcy Code (11 U.S.C. § 1101) in the U. S. 
Bankruptcy Court for the Western District of Kentucky. This petition was 
assigned case number 388-02796. On February 28, 1989, this Bankruptcy 
converted to a Chapter 7. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
221 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
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within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 14, 1991.-Editor] 


In re: ATLANTICTROPICAL MARKET CORP. 
PACA Docket No. D-90-552. 
Decision and Order filed December 4, 1990. 


Admission of material allegations of complaint - Failure to pay promptly. 


Julie Cook, for Complainant. 
Roberto F. Fleitas, Miami, FL, for Respondent. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on July 10, 1990, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period August 1988 through April 1989, respondent purchased, 
received and accepted, in interstate commerce, from 33 sellers, 74 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $454,676.93. 

A copy of the complaint was served upon respondent which complaint has 
been answered on July 30, 1990. In the answer respondent admitted that it 
owed sellers for produce as alleged in the complaint, but denied that it failed 
to pay without reasonable cause and that its failure to pay constituted willful, 
flagrant and repeated violations. The respondent’s answer constitutes an 
admission of all the material allegations of fact contained in the complaint 
pursuant to Section 1.136 of the Rules of Practice (7 U.S.C. § 1.136). 
Complainant moved for the issuance of a Decision, pursuant to Section 1.139 
of the Rules of Practice (7 C.F.R.§ 1.139). Therefore, the following Decision 
and Order is issued without further investigation or hearing pursuant to 
section 1.139 0f the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. The mailing address of respondent, Atlantic Tropical Market Corp., in 
care of Jorge Rodriguez, 10342 SW 15th Terrace, Miami, Florida 33174. 
Respondent is no longer in business. 

2. Pursuant to the licensing provisions of the Act, license number 880222 
was issued to respondent on November 10, 1987. This license was renewed 
annually, but terminated on November 10, 1989 pursuant to Section 4(a) of 
the Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required 
annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period August 1988 through April 1989 respondent purchased, received and 
accepted in interstate commerce, from 33 sellers, 74 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $454,676.93. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 74 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 15, 1991.-Editor] 
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In re: BETTS PRODUCE CO., INC. 
PACA Docket No. D-90-515. 
Decision and Order filed December 11,1990. 


Admission of material allegations of complaint - Failure to pay promptly. 


Andrew Y. Stanton, for Complainant. 
Ronald G. Mason, Decatur, GA, for Respondent. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "PACA", instituted by a complaint filed on January 17, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period August 1987 through February 1989,respondent purchased, 
received and accepted, in interstate and foreign commerce, from seven sellers, 
187 lots of perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $194,601.88.The complaint further alleged that such actions 
were willful, flagrant and repeated violations of section 2 of the PACA, and 
requested that a finding be issued of the commission of such willful, flagrant 
and repeated violations, and that such finding be published. 

Respondent has filed a bankruptcy petition in which it admits liability for 
at least $162,292.75of the amount which the complaint alleged respondent had 
failed to fully and promptly pay. Therefore, upon the motion of complainant 
for the issuance of a decision without hearing, the following decision is issued 
without further investigation or hearing pursuant to section 1.1390f the Rules 
of Practice (7 CFR § 1.139). 


Findings of Fact 


1. Respondent, Betts Produce Company, Inc., is a corporation whose 
address is P.O. Box 1325, Forest Park, Georgia 30051. 

2. Pursuant to the licensing provisions of the PACA, license number 
871361 was issued to respondent on June 2, 1987. This license terminated on 
June 2, 1989, pursuant to section 4(a) of the PACA (7 U.S.C. § 499d(a)), 
when respondent failed to pay the required annual renewal fee. 
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3. As more fully set forth in Complainant’s Motion for Decision Without 
Hearing, during the period from approximately August 1987 through February 
1989, respondent purchased, received and accepted, in interstate and foreign 
commerce, from seven sellers, approximately 187 lots of perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices or balances thereof in the total amount of at least 
$162,292.75. 


Conclusions 


Respondent has admitted in its bankruptcy petition that it failed to make 
payment for purchases of produce, as alleged in the complaint. Respondent’s 
admitted failures to make payment constitute willful, flagrant and repeated 
violations of section 2 of the PACA (7 U.S.C. § 499b). Accordingly, the 
following Order is issued. 


Order 


A finding is made that respondent has committed willful, flagrant, and 
repeated violations of Section 2 of the PACA 


(7 U.S.C. § 499b), and such finding shall be published. 
This Order shall take effect on the eleventh day after this Decision 
becomes final. 


Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings thirty-five days 
after service hereof, unless appealed to the Secretary by a party to the 
proceeding within thirty days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 CFR §§ 1.139and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 21, 1991.-Editor] 
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In re: JAMES A. GUY, d/b/a JIM’S CARTAGESERVICE. 
PACA Docket No. D-90-505. 
Decision and Order filed December 19, 1990. 


Admission of material allegations of complaint - Failure to pay promptly. 


Eric Paul, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930,as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the PACA, instituted by a complaint filed on November 7, 1989, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period April 1986 through January 1987, respondent purchased, 
received and accepted in interstate commerce, from 13 sellers, 66 lots of 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balances thereof in the total amount of 
$361,453.50. The complaint further alleged that respondent filed a voluntary 
petition pursuant to Chapter 7 of the Bankruptcy Code (11 U.S.C. § 1101 et 
seq.) on February 27, 1987, and permitted his PACA license to terminate on 
April 1, 1987, when respondent failed to pay the required annual renewal fee. 

A copy of the complaint was served upon respondent, who filed on answer 
on November 27, 1989,in which he denied all debts and all charges of flagrant 
violations of the Act, and asserted that he had received bankruptcy (a 
discharge of debtor) on September 23, 1987 from the United States 
Bankruptcy Court, Western Arkansas, Fayetteville Division. Respondent’s 
answer, in effect, raises the defense that no debts and flagrant violations exist 
because of relief granted in a bankruptcy proceeding. Complainant has now 
filed a motion for a decision based on respondent’s admissions in his answer 
and in his bankruptcy proceeding.' Based upon these admissions, the 
precedent which this forum is bound to follow requires that complainant’s 


‘Official notice is taken of the chapter 7 petition and schedules filed by the respondent, the 
bankruptcy case record, and the Discharge of Debtor order of the Bankruptcy Court, in 
Bankruptcy Case No. 87-15052-BKC-RFF, U.S. Bktcy, Ct., Western Arkansas, Fayetteville 
Division. 
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motion be granted.*? Therefore, upon motion of the complainant for the 
issuance of an order on the following admission of facts, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practices (7 C.F.R. § 1.139). 


Findings of Fact 


1. The mailing address of Respondent, 

James A. Guy doing business as Jim’s Cartage Service, is Rt. 3, Box 158, 
Springdale, Arkansas 72764. 

2. Pursuant to the licensing provisions of the Act, license number 860897 
was issued to respondent on April 1, 1986. This license terminated on April 
1, 1987, pursuant to Section 4(a) of the PACA (7 U.S.C. § 499d (a)), when 
respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period April 1986 through January 1987,respondent purchased, received, and 
accepted in interstate commerce, from 13 sellers, 66 lots of perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices in the total amount of $361,453.50. 

4. On February 27, 1987, respondent filed his voluntary petition with 
attached schedules and statement of affairs pursuant to chapter 7 of the 
Bankruptcy Code (11 U.S.C. § 1101) et seq.). Respondent admitted, and 
declared under penalty of perjury by signatures executed on February 17, 
1987, that the schedules and the statement of financial affairs attached to his 
petition were true and complete to the best of his knowledge, information and 
belief when they listed debts owed to creditors who were also alleged to be 
unpaid sellers of perishable agricultural commodities in the complaint filed in 
this disciplinary proceeding. The names, addresses, and amounts owed as 
alleged in the complaint, and as admitted in Schedule A-3 of respondent’s 
chapter 7 petition, are as follows: 


See, In re Anthony Tammaro, Inc., 46 Agric. Dec. 173 (1987); In re Veg-Mix, Inc., 44 Agric. 
Dec. 1583 (1985), aff'd and remanded, 832 F.2d 601 (D.C. Cir. 1987); In re Fava & Company, 
Inc., 43 Agric. Dec. 79 (1984) (Ruling on certified question). 
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ADMINISTRATIVE COMPLAINT 


Shurfine-Central Corporation 
Northlake, IL 


$94,962.80 


Taylor & Fulton, Inc. 
Palmetto, FL 


$10,648.00 


Mcnitt Brothers Produce 
Monte Vista, CO 


$27,855.25 


Tomatoes of Ruskin, Inc. 
Ruskin, FL 


$30,128.00 


L.A. Wroten Co. 
Lakeland, FL 


$8,034.20 


Six L’s Packing Co., Inc. 
Hollywood, FL 


$19,234.35 


West Coast Vegetable Co., Inc. 
Stockton, CA 


$11,075.00 


COMMODITIES ACT 


BANKRUPTCY _ PETITION 


Surfine Central Corporation 
2100 North Mannehein Road 
North Lake, Illinois 60164 
$108,105.90 


Taylor & Fulton, Inc. 
P.O. Box 1087 
Palmetto, Florida 33561 
$10,648.00 


MeNitt Brothers Produce 
2042 West State Hwy 374 
Monte Vista, Colorado 81144 
$27,855.25 


Tomatoes of Ruskin, Inc. 
P.O. Box 306 

Ruskin, Florida 33570 
Unknown 


L.A. Wroten Co. 

P.O. Box 5247 
Lakelord, Fl 33806-2437 
$8,034.20 


Six L’s Packing Co., Inc. 
P.O. Box 1987 
Hollywood, Fl 33022 
$41,982.05 


West Coast Vegetable Co. 
P.O. Box 99309 

Stockton, CA 95209-0309 
$10,075.00 
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ADMINISTRATIVE COMPLAINT 


Leo R. Fleming 
Winter Garden, FL 


$16,637.80 


Ed Graff Co. 
Ocala, FL 


$58,202.10 


Bushman Potatoe Sales 
Galloway, WI 


$20,402.50 

Stegeman Marketing Services, 
Inc., 

Greeley, CO 

$25,647.50 


Horton Tomatoe Co. 
Hirmitage, AR 


$23,176.00 


Foothills Distributors 
Searcy, AR 


$15,450.00 
Total $361,453.50 


BANKRUPTCY _ PETITION 
Leo R. Fleming 

644 Vineland Rd. 

Winter Garden, Fl 32784 
$16,638.80 


Graff, Ed 

P.O. Box 381 
Ocala, Fl 32678 
$58,202.10 


Bushman Potatoe Sales 
P.O. Box 388 

Galloway, Wisconsin 54432 
$21,599.50 


Stegeman Marketing 
Services, Inc. 

P.O. Box 1814 
Greeley, Colo. 80632 
$25,647.50 


Horton Tomatoe Co. 
P.O. Box 254 
Hirmitage, AR 72650 
$23,176.00 


Foothills Distributors 

P.O. Box 1084 

Searcy, AR 72143 

$15,450.00 

Total $367,414.30 (Plus the 
“unknown"debt acknowledged to 
tomatoes of Ruskin) 


5. On September 23, 1987,respondent obtained a discharge that released 
him from personal liability for the debts alleged in this proceeding. On March 
21, 1988, a petition seeking revocation of the discharge brought by four of the 
produce sellers was dismissed without prejudice. 
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Conclusions 


Respondent’s failures to make full payment promptly with respect to the 
66 transactions set forth in Findings of Fact Nos. 3 and 5 above, constitute 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


Respondent has committed repeated and flagrant violations of section 2 of 
the Act (7 U.S.C. § 499b). 

The facts and circumstances as set forth herein shall be published. 

Copies shall be served upon the parties. 

This order shall become final and effective without further proceeding 35 
days after date of service, as provided in section 1.145 of the Rules of 
Practices (7 C.F.R. § 1.130 et seq.). 

[This Decision and Order became final January 28, 1991.-Editor] 


In re: T. R. GREVE CO., INC. 
PACA Docket No. D-90-524. 
Decision and Order filed December 4, 1990. 


Failure to file answer - Failure to pay promptly. 
Ben E. Bruner, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on February 22, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period March 1986 through March 1988, respondent received and 
accepted, in interstate commerce, 182 lots of fruits and vegetables, all being 
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perishable agricultural commodities, but failed to make full payment promptly 
of the net proceeds in the amount of $409,061.04. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. The business address of T.R. Greve Co., Inc., is P.O. Box 11189, 
Albuquerque, New Mexico 87192. 

2. Pursuant to the licensing provisions of the PACA, license number 
870752 was issued to T.R. Greve Co, Inc. (hereinafter referred to as the 
respondent). This license terminated on May 5, 1989, pursuant to Section 
4(a) of the Act (7 U.S.C. § 499d(a)) when the respondent failed to pay the 
annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period March 1986 through March 1988,respondent received and accepted in 
interstate commerce, 182 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of the net 
proceeds in the amount of $409,061.04. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
182 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 

The facts and circumstances of the violations of the PACA set forth in this 
decision shall be published. 

This Order shall take effect on the first day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. § 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 
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[This Decision and Order became final January 28, 1991.-Editor] 


In re: NORTHWEST PRODUCE CO., INC. 
PACA Docket No. D-90-517. 
Decision and Order filed December 21, 1990. 


Failure to file answer - Failure to make full payment promptly. 


Peter V. Train, for Complainant. 
Steven B. Nosek, Minneapolis, MN, for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the “Act",instituted by a complaint filed on January 19, 1990, 
by the Acting Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period June 1988 through January 1989, respondent 
purchased, received and accepted, in interstate and foreign commerce, from 
12 sellers, 147 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $250,704.37. 

A copy of the complaint was served upon respondent which complaint has 
not been answered.' The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 C.F.R. § 1.139). 


"PACA disciplinary actions are not subject to the automatic stay provisions of the Bankruptcy 
Code. Melvin Beene Produce Company v. Agricultural Marketing Service, 728 F.2d 347 (6th Cir 
1984); In re Fresh Approach, Inc. ,49 B.R. 494 (Bkrptcy N.D. Tex 1985.) Counsel’s letter claiming 
that the proceeding was stayed does not constitute an answer. 
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Findings of Fact 


1. Respondent, Northwest Produce Company, Inc.,is a corporation, whose 
address is c/o Lawrence D. Tetner, 9618 Yucan Circle, Bloomington, 
Minnesota 55438. 

2. Pursuant to the licensing provisions of the Act, license number 672328 
was issued to respondent on June 16, 1967, was renewed annually, but was 
terminated on June 16, 1989, pursuant to Section 4(a) of the Act (7 U.S.C. § 
499a) when respondent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1988 through January 1989, respondent purchased, received and 
accepted in interstate and foreign commerce, from 12 sellers, 147 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $250,704.37. 


Conclusions 


As noted above, the automatic stay provisions of the Bankruptcy Code do 
not apply to PACA disciplinary proceedings. Such actions are brought by the 
Department of Agriculture to enforce its regulatory powers and as such fall 
expressly within the exception to the automatic stay provided in 11 U.S.C. § 
362(b)(4). Both respondent and its counsel were given notice of the exception 
and the pertinent caselaw. Respondent nonetheless chose not to file an 
answer. Accordingly, entry of a default order is appropriate. 

Respondent’s failure to make full payment promptly with respect to the 
147 transactions set forth in Finding of Fact No. 3 above, constitute willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent committed willful,flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. § 499b) and the facts and 
circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
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service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 4, 1991.-Editor] 


In re: TIDEWATERPRODUCE CO., INC. 
PACA Docket No. D-90-555. 
Decision and Order filed December 27, 1990. 


Failure to make full payment promptly - Failure to file answer. 


Julie Cook, for Complainant. 
Vincent J. Mastracco, Jr., Norfolk, VA, for Respondent. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on July 19, 1990, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period April 1988 through April 1989, respondent purchased, 
received and accepted, in interstate commerce, from 21 sellers, 72 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $233,778.07. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. Respondent acknowledged receipt of the complaint in a 
letter dated August 23, 1990, in which it requested a hearing. The letter, 
however, did not admit, deny or explain any of the allegations in the 
complaint. It was therefore not an answer as required by section 1.1360f the 
regulations (7 C.F.R. § 1,136). The time for filing an answer having run, and 
upon the motion of the complainant for the issuance of a Default Order, the 
following Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 0f the Rules of Practice (7 C.F.R. § 1.139). 





TIDEWATER PRODUCE CO. INC. 
50 Agric. Dec. 1090 


Findings of Fact 


1. Respondent, Tidewater Produce Co., Inc., is a Virginia corporation, 
whose business mailing address is 4015 Victory Boulevard, Portsmouth, 
Virginia 23701. 

2. Pursuant to the licensing provisions of the Act, license number 186557 
was issued to respondent on June 1, 1960. This license was renewed annually 
and is next subject to renewal on or before June 1, 1991. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period April 1988 through April 1989 respondent purchased, received and 
accepted in interstate commerce, from 21 sellers, 72 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $233,778.07. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 72 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and therefore, 
respondent’s license shall be revoked pursuant to Section 8 of the Act (7 
U.S.C. § 499h). 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R.1.139and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 4, 1991.-Editor] 
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In re: S. W. PRODUCE, INC. 
PACA Docket No. D-90-532. 
Decision and Order filed December 20, 1990. 


Failure to file answer - Failure to pay license renewal fee - Failure to pay promptly. 


Edward M. Silverstein, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on April 16, 1990, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period September 1988 through July 1989, respondent purchased, 
received and accepted, in interstate commerce, from sellers, 72 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $366,903.94. 


A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, S. W. Produce, Inc., is a corporation, whose address is 
Units 2, 4,6, 8, and 10,4000 Orange Avenue, Cleveland, Ohio 44115. 

2. Pursuant to the licensing provisions of the Act, license number 810454 
was issued to respondent on January 19, 1981. This license was renewed 
annually but terminated on January 19, 1990, pursuant to Section 4(a) of the 
Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required annual 
renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period September 1988 through July 1989 respondent purchased, received and 
accepted in interstate commerce, from 32 sellers, 72 lots of fruits and 





S.W. PRODUCE, INC. 1093 
50 Agric. Dec. 1092 


vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $366,903.94. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 


within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 6, 1991.-Editor] 
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In re: AVOCADOS UNLIMITED, INC. 
PACA Docket No. D-90-566. 
Decision and Order filed December 21, 1990. 


Failure to file answer - Operating as dealer without a license. 


Edward M. Silverstein, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on September 18, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period November 1989 through January 1990, respondent 
purchased, received and accepted, in interstate and foreign commerce, from 
ten sellers, 28 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $231,710.15. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.1390f the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Avocados Unlimited, Inc.,is a corporation, whose address 
is 3122 Produce Row, Houston, Texas 77023. 

2. Respondent was incorporated in the State of Texas on August 22, 1989. 
This firm never held a valid and effective license issued by the Secretary of 
Agriculture pursuant to the PACA. Nevertheless, respondent conducted 
business as a dealer,as that term is defined in section 1(6) of the PACA 
(7 U.S.C. § 499a(6)) during at least the period August 22, 1989, through 
January 18, 1990. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period November 1989 through January 1990,respondent purchased, received 
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and accepted in interstate and foreign commerce, from ten sellers, 28 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $231,710.15. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 28 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 


service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 6, 1991.-Editor] 





1096 PERISHABLE AGRICULTURAL COMMODITIES ACT 


In re: THOMPSON BROKERAGECO., INC. 
PACA Docket No. D-90-543. 
Decision and Order filed October 24, 1990. 


Failure to answer - Failure to pay promptly. 


Edward Silverstein, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on May 18, 1990, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period April 1988 through December 1988, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 23 sellers, 
263 lots of potatoes, a perishable agricultural commodity, but failed to make 
full payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $853,537.70. 


A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Thompson Brokerage Company, Inc., is a corporation, 
whose address is 301 Wooded Crest, Waco, Texas 76714-8130. 

2. Pursuant to the licensing provisions of the Act, license number 760818 
was issued to respondent on December 12, 1975. This license was renewed 
annually but terminated on December 12, 1989, pursuant to Section 4(a) of 
the Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required 
annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period April 1988through December 1988 respondent purchased, received and 
accepted in interstate and foreign commerce, from 23 sellers, 263 lots of 
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potatoes, a perishable agricultural commodity, but failed to make full 
payment promptly of the agreed purchase prices, or balances thereof, in the 
total amount of $853,537.70. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
263 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 


within thirty days after service as provided in sections 1.139and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 13, 1991.-Editor] 





1098 PERISHABLE AGRICULTURAL COMMODITIES ACT 


In re: HARRISON PRODUCE CO., INC. 
PACA Docket No. D-90-551. 
Decision and Order filed November 7, 1990. 


Failure to file answer - Failure to pay promptly. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the “Act",instituted by a complaint filed on July 3, 1990, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period October 1988 through May 1989, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 19 sellers, 52 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $372,115.45. 


A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 CFR § 1.139). 


Findings of Fact 


1. Respondent, Harrison Produce Co., Inc., is a corporation whose 
address isc/o George Harrison, 47 Summit Ridge Drive, Brandon, Mississippi 
39042. 

2. Respondent has never been licensed under the PACA but has engaged 
in business subject to the licensing provisions of the PACA. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period October 1988 through May 1989, respondent purchased, received and 
accepted, in interstate and foreign commerce, from 19 sellers, 52 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
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make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $372,115.45. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 52 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is hereby made that respondent has committed willful, repeated 
and flagrant violations of section 2(4) of the PACA (7 U.S.C. § 499b(4)), and 
such finding is hereby ordered published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 


Rules of Practice (7 CFR §§ 1.139and 1.145). 
Copies hereof shall be served upon the parties. 
[This Decision and Order became final February 13, 1991.-Editor] 
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In re: FRUIT JOBBERS, INC. 
PACA Docket No. D-90-562. 
Decision and Order filed January 11, 1991. 


Failure to file answer - Failure to make full payment promptly. 


Julie Cook, for Complainant. 
Boert G. Nichols, Jr., Jackson, MS, for Respondent. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the “Act",instituted by a complaint filed on August 31, 1990, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period July 1989 through February 1990, respondent purchased, 
received and accepted, in interstate commerce, from 50 sellers, 117 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $324,246.87. 


A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Fruit Jobbers, Inc., is a Mississippi corporation, whose 
business mailing address is P. O. Box 4442, Fondren Station, Jackson, 
Mississippi 39296. 

2. Pursuant to the licensing provisions of the Act, license number 124890 
was issued to respondent on November 9, 1949. This license was renewed 
annually and is next subject to renewal on or before November 9, 1990. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period July 1989 through February 1990 respondent purchased, received and 
accepted in interstate commerce, from 50 sellers, 117 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
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full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $324,246.87. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
117 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and therefore, 
respondent’s license shall be revoked pursuant to Section 8 of the Act (7 
U.S.C. § 499h). 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 27, 1991.-Editor] 
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In re: KEMPFS OF SANTA FE, INC. 
PACA Docket No. D-89-533. 
Decision and Order filed November 7, 1990. 


Failure to make full payment promptly - Failure to file answer - Failure to pay annual licensee 
fee. 


Jane McCavitt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the “Act",instituted by a complaint filed on June 20, 1989, by 
the Director, Fruit and Vegetable Division, Agriculturai Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period December 1986 through January 1988, respondent 
purchased, received, and accepted, in interstate and foreign commerce, from 
five sellers, sixty-two lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $105,428.19. 

A copy of the complaint was served upon respondent Kempfs of Santa Fe, 
Inc. which complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Kempfs of Santa Fe, is a New Mexico corporation, whose 
address is 416 Cerrillos Road, Santa Fe, New Mexico 87501. 

2. Pursuant to the licensing provisions of the Act, license number 861314 
was issued to respondent on June 4, 1986. This license was renewed annually, 
but terminated on June 4, 1988, pursuant to Section 4(a) of the Act (7 U.S.C. 


§ 499d(a)) when respondent failed to pay the required annual license fee. 
3. As more fully set forth in paragraph 5 of the complaint, during the 


period December 1986through January 1988,respondent purchased, received, 
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and accepted in interstate and foreign commerce, from five sellers, sixty-two 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $105,428.19. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
sixty-two transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 
499b), for which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 


hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final March 4, 1991.-Editor] 
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In re: FLORIDA FRESH CONNECTION, INC. 
PACA Docket No. D-90-538. 
Decision and Order filed October 31, 1990. 


Failure to file answer - Failure to make full payment promptly. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the “Act",instituted by a complaint filed on May 1, 1990, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period October 1988 through April 1989, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 26 sellers, 45 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $162,958.88. 


A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 CFR § 1.139). 


Findings of Fact 


1. Respondent, Florida Fresh Connection, Inc., is a corporation, whose 
address is 1300S. French Ave., Box 10A, Sanford, Florida 32771. 

2. Pursuant to the licensing provisions of the PACA, license number 
880057 was issued to respondent on October 13, 1987. This license was 
renewed annually and next is subject to renewal on or before October 13, 
1990. However, this license was automatically suspended at the close of 
business on November 13, 1989, pursuant to section 7(d) of the Act (7 U.S.C. 


§ 499g(d)), when respondent failed to satisfy reparation awards issued in 
PACA Docket No. R-89-280 on October 5, 1989, in favor of H&H Produce 
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Sales, Inc., trading as Sierra Fresh Marketing, Exeter, California, in the 
amount of $5,040.00,and in PACA Docket No. 

R-89-279 on October 6, 1989, in favor of Cardinal Distributor Co., Inc., 
Coachella, California, in the amount of $5,580.63. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period October 1988 through April 1989, respondent purchased, received and 
accepted, in interstate and foreign commerce, from 26 sellers, 45 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $162,958.88. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 45 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


Respondent’s license is hereby revoked. 


This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139and 1.145 of the 
Rules of Practice (7 CFR §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 11, 1991.-Editor] 
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In re: 66 PUBLIC MARKET, INC., a/t/a A. J. CAMP WHOLESALE 
FOODS. 

PACA Docket No. D-90-516. 

Decision and Order filed October 31, 1990. 


Failure to file answer - Failure to make full payment promptly. 


Peter V. Train, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on January 19, 1990, 
by the Acting Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period April 1988 through January 1989, respondent 
purchased, received and accepted, in interstate and foreign commerce, from 
23 sellers, 40 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $165,777.39. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, 66 Public Market, Inc.,a/t/a A.J.Camp Wholesale Foods, 
is a corporation whose address is 268 N. Vinton Street, Rochester, New York 
14605. 


2. Pursuant to the licensing provisions of the Act, license number 820442 
was issued to respondent on January 12, 1982,was renewed annually, presently 
is in effect, and is next subject to renewal on or before January 12, 1991. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period April 1988 through January 1989, respondent purchased, received and 
accepted in interstate and foreign commerce, from 23 sellers, 40 lots of fruits 
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and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $165,777.39. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 40 
transactions set forth in Finding of Fact No. 3 above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145of the 
Rules of Practice (7 C.F.R. §§ 1.139and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 12, 1991.-Editor] 


In re: WAYNEHAWK CO., INC. 
PACA Docket No. D-90-525. 
Decision and Order filed February 1, 1991. 


Failure to file answer - Failure to make full payment promptly. 

Edward M. Silverstein, for Complainant. 

Respondent, Pro se. 

Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
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referred to as the “Act",instituted by a complaint filed on February 22, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period July 1988 through March 1989, respondent purchased, 
received and accepted, in interstate commerce, from 17 sellers, 86 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $269,684.90. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Wayne Hawk Co., Inc.,is a Alabama corporation, whose 
business mailing address is 391-B South Parkway, Guntersville, Alabama 
35016. 

2. Pursuant to the licensing provisions of the Act, license number 860895 
was issued to respondent on April 1, 1986. This license was terminated on 
April 1, 1988 pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) when 
respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period July 1988 through March 1989 respondent purchased, received and 
accepted in interstate commerce, from 17 sellers, 86 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $269,684.90. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 86 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 
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Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 1, 1991.-Editor] 


In re: IDEAL FOODS OF ORLANDO, INC. 
PACA Docket No. D-90-539. 
Decision and Order filed December 21, 1990. 


Failure to file answer - Failure to make full payment promptly. 


Julie Cook, for Complainant. 
John M. Lohner, Orlando, FL, for Respondent. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on May 2, 1990, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period March 1988 through January 1989, respondent purchased, 
received and accepted, in interstate commerce, from 7 sellers, 38 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $107,843.45. 
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A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Ideal Foods of Orlando, Inc., is a Florida corporation, 
whose business mailing address is 530 Hames Avenue, Orlando, Florida 32805. 

2. Pursuant to the licensing provisions of the Act, license number 880105 
was issued to respondent on October 20, 1988. This license was renewed 
annually and is next subject to renewal on or before October 20, 1990. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period March 1988 through January 1989 respondent purchased, received and 
accepted in interstate commerce, from 7 sellers, 38 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $107,843.45. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 38 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and therefore, 
respondent’s license shall be revoked pursuant to Section 8 of the Act (7 
U.S.C. § 499h). 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
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within thirty days after service as provided in sections 1.139and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 3, 1991.-Editor] 


In re: CAROLINA PRODUCE DISTRIBUTORS, INC. 
PACA Docket No. D-90-523. 
Decision and Order filed January 11, 1991. 


Failure to file answer - Failure to make full payment promptly. 


Peter V. Train, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the “Act",instituted by a complaint filed on February 22, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period August 1988 through February 1989,respondent purchased, 
received and accepted, in interstate and foreign commerce, from 32 sellers, 
125 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $606,925.98. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.1390f the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Carolina Produce Distributors, Inc., is a corporation 
whose address is 4141 E. Barringer Dr., Charlotte, North Carolina 28208. 
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2. Pursuant to the licensing provisions of the Act, license number 861732 
was issued to respondent on July 29, 1986, was renewed annually, but was 
terminated on July 29, 1989,' pursuant to Section 4(a) of the Act (7 U.S.C. 


§ 499a) when respondent failed to pay the required annual license fee. 
3. As more fully set forth in paragraph 5 of the complaint, during the 


period August 1988 through February 1989, respondent purchased, received 
and accepted in interstate and foreign commerce, from 32 sellers, 125 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $606,925.98. 


Conclusion 
Respondent’s failure to make full payment promptly with respect to the 
125 transactions set forth in Finding of Fact No. 3 above, constitute willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 


repeated violations of Section 2 of the Act (7 U.S.C. § 499b) and the facts and 
circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 4, 1991.-Editor] 


'The complaint herein erroneously alleged that the license terminated on April 20,1989. The 
correct date is July 29, 1989. 
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In re: AB SHALOM PRODUCE CORPORATION. 
PACA Docket No. D-90-558. 
Decision and Order filed February 28, 1991. 


Failure to file answer - Failure to make full payment promptly. 


Edward M. Silverstein, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on August 27, 1990, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period September through October 1988, respondent purchased, 
received and accepted, in interstate and foreign commerce, from five sellers, 
26 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $449,950.25. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.1390f the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, A B Shalom Produce Corporation, is a corporation, whose 
address is 161 Row A NYC Terminal Market, Bronx, New York 10474. 

2. Pursuant to the licensing provisions of the Act, license number 861817 
was issued to respondent on August 8, 1986, was renewed annually and was 
next subject to renewal on or before August 8, 1990. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period September through October 1988 respondent purchased, received and 
accepted in interstate and foreign commerce, from five sellers, 26 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
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make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $449,950.25. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 26 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145of the 
Rules of Practice (7 C.F.R. §§ 1.139and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 11, 1991.-Editor] 


In re: M. MEGNA FRUITS & PRODUCE, INC. 
PACA Docket No. D-91-507. 
Decision and Order filed March 1, 1991. 


Failure to file answer - Failure to make full payment promptly. 

Julie Cook, for Complainant. 

Gerard DeGregoris, Jr.,Garden City, NY, for Respondent. 

Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on October 30, 1990, 
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by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period July 1989 through April 1990, respondent purchased, 
received and accepted, in interstate commerce, from 13 sellers, 92 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $389,172.11. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order,' the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, M. Megna Fruits & Produce, Inc.,is a corporation whose 
business mailing address is B 216 New York City Terminal Market, Bronx, 
New York 10474. 

2. Pursuant to the licensing provisions of the Act, license number 801579 
was issued to respondent on September 17, 1990. This license was terminated 
on September 17, 1990 pursuant to Section 4(a) of the Act (7 U.S.C. § 
499d(a)) when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period July 1989 through April 1990 respondent purchased, received and 
accepted in interstate commerce, from 13 sellers, 92 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $389,172.11. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 92 
transactions set forth in Finding of Fact No. 3, above, constitutes wilful, 


' Complainant’s motion was served on respondent’s attorney on February 5, 1991. He was 
notified that he had twenty days to file objections. Objections, however, dated February 28, 
1991, were not filed until March 1, 1991,and did not contain any reasons for not being filed on 
time. Accordingly, as the objections were not timely filed, they are not considered. 
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repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed wilful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 21, 1991.-Editor] 


In re: GILFENBAIN BROTHERS. 
PACA Docket No. D-90-540. 
Decision and Order filed March 15, 1991. 


Failure to deny material allegations - Failure to make full payment promptly. 


Jane McCavitt, for Complainant. 
Joseph H. Aronson, Boston, MA, for Respondent. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on May 16, 1990 by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period August 1988 through February 1989,respondent purchased, 
received, and accepted, in interstate and foreign commerce, from 31 sellers, 
84 lots of fruits and vegetables, all being perishable agricultural commodities, 
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but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $331,415.66. 

A copy of the complaint was served upon respondent Gilfenbain Brothers 
Company, which filed an answer thereto in which it neither admitted nor 
denied the material allegations in the complaint. Complainant now has filed 
a motion for a decision generally based upon respondent’s admissions. 
Therefore, upon the motion of the complainant for the issuance of a Decision 
Without Hearing by Reason of Admissions, the following Decision and Order 
is issued without further investigation or hearing pursuant to section 1.139o0f 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Gilfenbain Brothers Company, is a Massachusetts 
corporation, whose address is Unit 21, Boston Market Terminal, Everett, 
Massachusetts 02149. 

2. Pursuant to the licensing provisions of the Act, license number 131286 
was issued to respondent on November 8, 1950. This license was renewed 
annually, but terminated on November 8, 1989 pursuant to Section 4(a) of the 
Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required annual 
license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period August 1988 through February 1989, respondent purchased, received, 
and accepted in interstate and foreign commerce, from 31 sellers, 84 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, in the total 
amount of $331,415.66. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 84 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. Respondent’s June 23, 1990 letter that was 
filed July 3, 1990 states that the expired license will no longer be used. 
Respondent failed to respond or otherwise deny the allegations in the 
complaint, and this failure shall be deemed an admission of the allegations 
pursuant to section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)). 
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Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final April 24, 1991.-Editor] 


In re: LOMBARDO’SFRUIT & PRODUCE CO. 
PACA Docket No. D-90-541. 
Decision and Order filed March 13, 1991. 


Failure to file answer - Failure to make full payment promptly. 


Edward M. Silverstein, for Complainant. 
Scott Greeberg, St. Louis, MO, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the “Act",instituted by a complaint filed on May 18, 1990, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period February 1988 through March 1989, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 28 sellers, 
402 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $1,090,010.59. 
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A copy of the complaint was served upon respondent which complaint has 
not been answered by respondent. Rather, answers were filed by three 
intervenors, Anthony G. Lombardo, Sharon Lombardo, and Lucille Eckardt 
Lombardo, all of whom were determined, by the P.A.C.A.Branch, Fruit and 
Vegetable Division, Agricultural Marketing Service, USDA, to have been 
responsibly connected with respondent when it allegedly committed the 
violations which are the subject of the complaint filed in the instant matter. 
In their answers, intervenors substantially admit the substantive allegations in 
the complaint regarding the respondent’s violations of the PACA.' Moreover, 
they admitted that respondent was a debtor in a bankruptcy proceeding filed 
in the United States Bankruptcy Court for the Eastern District of Missouri, 
designated No. 89-1101-BSS. Complainant now has filed a motion for a 
decision without hearing generally based on respondent’s failure to file an 
answer, its admissions in its bankruptcy proceeding, and the admissions made 
by the intervenors in their answers.” Based upon respondent’s admissions by 
way of its failure to file an answer, the admissions made in the answers filed 
by the intervenors, the precedent which this forum is bound to follow,’ 
complainant’s motion must be granted.‘ Therefore, upon the motion of the 


‘Each intervenor states that he or she 


admits that payments on certain invoices were not made pursuant to the terms of the 
invoice; however, the Respondent had all the intentions of making said payments and, 
but for the fact that Respondent’s secured lender, Uni-fin Corp., suddenly, without prior 
notice, cut off all financing and forced an immediate closing of Respondent’s business, 
said payments would have been made. 


Official notice is taken of the pleadings filed by respondent in its bankruptcy proceeding 
referred to above particularly the Statement of Financial Affairs for Debtor Engaged in Business 
including the Schedules of Assets and Liabilities. 


*See Fava & Company, Inc. 46 Agric. Dec. 79 (1984) (Ruling on Certified Question); Veg-Mix, 
Inc. v. U.S. Dept. of Agriculture, 832 F.2d 601 (D.C. Cir. 1987). 


‘Intervenors assert that respondent’s failures to pay were not wilful, but rather were caused 
by its secured lender’s withdrawal of credit. This claim is without merit. As the complainant 
does not seek revocation or suspension of its license as a sanction for respondent’s violations, 
it is not necessary for us to decide whether respondent’s violations were wilful. George Steinberg 
and Son, Inc. v. Butz, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974). Moreover, the 
actions of respondent’s secured lender do not mitigate respondent’s violations of the PACA. 

(continued...) 
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complainant for the issuance of a decision without hearing, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Lombardo’s Fruit & Produce Co., is a corporation, whose 
address is 85 Produce Row, St. Louis, Missouri 63102. 

2. Pursuant to the licensing provisions of the Act, license number 880196 
was issued to respondent on November 5, 1987. This license was renewed 
annually but terminated on November 5, 1989, pursuant to Section 4(a) of the 
Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required annual 
renewal fee.* 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period February 1988 through March 1989respondent purchased, received and 
accepted in interstate and foreign commerce, from 28 sellers, 402 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $1,090,010.59. 

4. On March 17, 1989, an Involuntary Petition pursuant to Chapter 7 of 
the Bankruptcy Code (11 U.S.C. § 1101 ef seq.) in the United States 


Bankruptcy Court for the Eastern District of Missouri which was designated 
Case No. 89-01101-BSS. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
402 transactions set forth in Finding of Fact No. 3, above, constitutes repeated 


“(...continued) 
Finer Foods Sales Co., Inc. v. Block, 708 F.2d 774 (D.C. Cir. 1984). The PACA requires that 
purchasers of produce be able to pay for their produce purchases irrespective of whether they 
are paid and irrespective of the actions of its financiers. Finer Foods Sales Co., Inc. v. Block, 
supra, 708 F.2d 774, 782; Marvin Tragash Co. v. United States Dept. of Agr.,524 F.2d 1255 (Sth 
Cir. 1975); Zwick v. Freeman, 373 F.2d 110 (2d Cir.), cert. denied, 389 U.S. 835 (1967); B.G. Sale’s 
Co., Inc., 44 Agric. Dec. 2021 (1985); Anthony Tammaro, Inc., 46 Agric.Dec. 173 (1987). 


5Official notice of the respondent’s PACA license records maintained by the P.A.C.A.Branch 
is taken. 
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and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for which the 
Order below is issued. 

Complainant has moved to strike those portions of the intervenors’ 
answers in which they denied being responsibly connected with respondent. 
As the Secretary has not delegated responsibility for hearing such matters to 
this forum,* complainant’s motion is granted. 


Order 


A finding is made that respondent has committed repeated and flagrant 
violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 25, 1991.-Editor] 


“The Rules of Practice governing responsibly connected matters are found at 7 C.F.R.§ 47.47 
et seq. In those Rules of Practice, the Administrator, Agricultural Marketing Service, is 
delegated the authority to make final decisions on responsibly connected matters on behalf of 
the Secretary. 
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In re: BALLENTINEPRODUCE, INC. 
PACA Docket No. D-90-567. 
Decision and Order filed March 15, 1991. 


Failure to file answer - Failure to make full payment promptly. 


Kimberly D. Hart, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on October 10, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period of June 1989 through April 1990, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 31 sellers, 
181 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balance thereof in the total amount of $683,389.53. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon 
motion of the complainant for the issuance of a default order, the following 
Decision and Order issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Ballentine Produce, Inc., is a corporation whose address 
is P.O. Box 454, Alma, Arkansas 72921. 

2. Pursuant to the licensing provisions of the PACA license number 
151083 was issued to respondent on May 11, 1954. This license was renewed 
annually and is next subject to renewal on or before May 11, 1991. 

3. As more fully set forth in paragraph 6 of the complaint, during the 
period of June 1989 through April 1990, respondent purchased, received and 
accepted, in interstate and foreign commerce, from 31 sellers, 181 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
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make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $683,389.53. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
181 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated and 
flagrant violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceedings 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145), 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 29, 1991.-Editor] 
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In re: CENTRAL GROWERS SALES, INC. 
PACA Docket No. D-91-517. 
Decision and Order filed March 20, 1991. 


Failure to file answer - Failure to make full payment promptly. 


Eric Paul, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the “Act",instituted by a complaint filed on December 5, 1990, 
by the Director, Fruit and Vegetable Division, Agriculture Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period October 1987, through December 1988, respondent 
purchased, received, and accepted, in interstate commerce, from 9 sellers, 88 
lots of vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $333,164.51. 


A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a decision, the following 
Decision Without Hearing by Reason of Default is issued without further 
investigation or hearing pursuant to section 1.1390f the Rules of Practice (7 
C.F.R. § 1.139). 


Finding of Fact 


1. The mailing address of Central Growers Sales Inc., (hereinafter 
“respondent"), at the time of the violation was P.O. Box VV, Plant City 
Florida 34289-9042. 

2. Pursuant to the licensing provisions of the PACA, license number 
661884 was issued to respondent on February 1, 1966. The license terminated 
on February 16, 1990, pursuant to Section 4(a) of the Act (7 U.S.C. § 
499d(a)), when Respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period October 1987, through December 1988, respondent purchased, 
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received, and accepted in interstate commerce, from nine sellers, 88 lots of 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, in the total amount of $333,164.51. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 88 
transactions set forth in Finding of Fact No. 3, above, constitutes, willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A Finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take affect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 


hereof unless appealed to the Secretary by party to the proceeding within 30 
days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final May 1, 1991.-Editor] 
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In re: KIM MICHAEL STOUT, d/b/a K & K PRODUCE. 
PACA Docket No. D-91-514. 
Decision and Order filed March 21, 1991. 


Failure to file answer - Failure to make full payment promptly. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the “Act",instituted by a complaint filed on November 26, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period June 1989 through November 1989, respondent purchased, 
received and accepted, in interstate commerce, from 36 sellers, 213 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $674,856.86. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 CFR § 1.139). 


Findings of Fact 


1. Respondent, Kim Michael Stout d/b/a K & K Produce, is an individual 
whose address is 4019 South Pine, Guthrie, Oklahoma 73044. 

2. Respondent has never been licensed under the PACA. However, 
respondent conducted business subject to the PACA during the period set 
forth in paragraph 5 of the complaint. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1989 through November 1989, respondent purchased, received 
and accepted, in interstate commerce, from 36 sellers, 213 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
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full payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $674,856.86. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
213 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant, and 
repeated violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139and 1.145 of the 
Rules of Practice (7 CFR §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final May 3, 1991.-Editor] 
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In re: RON’S & ASSOCIATES, INC. 
PACA Docket No. D-90-563. 
Decision and Order filed April 5, 1991. 


Failure to file answer - Failure to make full payment promptly. 


Jory M. Hochberg, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on September 4, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period January 1990 through March 1990, respondent purchased, 
received and accepted, in interstate commerce, from 20 sellers, 158 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $795,318.93. 


A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 C.F.R. § 1.139). 


Finding of Fact 


1. Respondent, Ron’s & Associates, Inc., is a corporation, whose address 
is P.O. Box 223606, Dallas, Texas 75215. 

2. Pursuant to the licensing provisions of the Act, license number 800168 
was issued to respondent on November 26, 1979. This license was renewed 
annually but terminated on November 26, 1990, pursuant to Section 4(a) of 
the Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required 
annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period January, 1990through March, 1990 respondent purchased, received and 
accepted in interstate commerce, from 20 sellers, 158 lots of fruits and 
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vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $795.318.93. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
158 transactions set forth in Finding or Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed wilful, repeated and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 


within thirty days after service as provided in sections 1.139and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final May 20, 1991.-Editor] 





1130 PERISHABLE AGRICULTURAL COMMODITIES ACT 


In re: BIG TIME COMMODITIES, INC.,a/t/(a FARM FRESH EXPRESS. 
PACA Docket No. D-91-522. 
Decision and Order filed April 30, 1991. 


Failure to file an answer - Failure to make full prompt payment. 


Edward M. Silverstein, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complainat filed on January 28, 1991, 
by th eDierector, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period August 1989 through February 1990, 
respondent purchased, received and accepted, in interstate and foreign 
commerce, from 18 sellers, 36 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balances thereof in the total amoaunt of 
$218,115.21. 

A copy of the complaint was served upo respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the ocmplainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 0f the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Big Time Commodities, Inc., is a corporation a/t/a Farm 
Fresh Express, whose address is 221 Dorado Place S.E., Albuquerque, New 
Mexico 87123. 

2. Pursuant to the licensing provisions of the Act, license number 891604 
was issued to respondent on July 24, 1989. This license terminated on July 24, 
1990, pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) when 
respondent failed to pay the required annual renewal fee. 

3 As more fully set forth in paragraph 5 of the complaint, during the 
period August 1989 throug February 1990,respondent purchased, received and 
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accepted in interstate commerce, from 18 sellers, 36 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $218,115.21. 

4. On February 23, 1990, respondent filed a voluntary petition pursuant 
to Chapter 11 of the Bankruptcy Code (11 U.S.C. § 701 et seq.) in the United 
States Bankruptcy Court for the District of New Mexico which was designated 
Case No. 11-90-00556MA. This proceeding was converted to Chapter 7 on 
May 23, 1990. 


Conclusion 


Respondent’s failure to make full payment promptly with respect to the 36 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 

Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 


This Order shall take effect on the eleventh day after this Decision 
becomes final. 


Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision wil become final without further proceedings thirty-five days after 
service hereof, unless appeaeled to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. § 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final June 12, 1991.-Editor] 





1132 PERISHABLE AGRICULTURAL COMMODITIES ACT 


In re: MARIO Z. ESCOBEDO, SR., d/b/a DEL VALLE PRODUCE & 
SALES CO. 

PACA Docket No. D-90-547. 

Decision and Order filed April 26, 1991. 


Failure to pay promptly - Failure to answer. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930,as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act",instituted by a complaint filed on June 18, 1990, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period June 1988 through June 1989, respondent purchased, 
received and accepted, in interstate commerce, from 15 sellers, 87 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $240,172.90. 

A copy of hte complaint was served upon respondent which complaint has 
not been answered. the time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Defualt Order, the following 
Decision and Orde ris issued without further investigation or hearin gpursuant 
to section 1.139 0f the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Mario Z. Escobedo Sr., doing business as Del Valle 
Produce & Sales Co., is an individual whose business mailing address is 541 
Crawford Street, Nogales, Arizona 85621. 

2. Pursuant to the licensing provisions of the Act, license number 861460 
was issued to responden ton June 24, 1986. This license was terminated on 
June 24, 1989 pursuant to Secion 4(a) of the Act (7 U.S.C. § 499d(a)) when 
respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1988 through June 1989 respondent purchased, received and 
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accepted in interstate commerce, from 15 sellers, 87 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $240,172.90. 


Conclusions 


Respondent’s failure to make full payment promptly with respect the 87 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499B), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violation sof Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 


service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections §§ 1.139 and 1.145). 
Copies hereof shall be served upon the parties. 
[This Decision and Order became final June 13, 1991.-Editor] 





CONSENT DECISION 


[Not published herein-Editor.] 


PERISHABLE AGRICULTURAL COMMODITIES ACT 


Forest City - Weingart Produce Co., Inc. PACA Docket No. D-90-526. 
1/14/91. 


Gary V. Dixon, d/b/a Bonnie Blue Produce Co. PACA D-90-500. 3/28/91. 


R. A. Hall’s Produce. PACA Docket No. D-90-530. 4/4/91. 


JBC Produce Corp. PACA Docket No. D-90-544. 5/31/91. 
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